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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re No. 00-42613 TK
Chapter 7
JACK W MANNIE, JR and R S. 03-0293

MARGARET S. MANNI E,

Debt or s.
/

MEMORANDUM COF DECI SI ON RE MOTI ON FOR RECONS| DERATI ON

Scott Norton (“Norton”), Anthony Asher (“Asher”) and the Law
Firm of Sul |'i van, War d, Bone, Tyl er & Asher, P. C
(“Sullivan™)(collectively the “Mving Parties”) ask the Court to
reconsider its order denying their notion to annul the automatic
stay. For the reasons set forth below, the notion to reconsider wll
be deni ed.

SUMVARY OF FACTS AND PROCEDURAL HI STORY

Ant oi nette Jorge (“Jorge”) was enpl oyed by D anond Mechani cal,
Inc. (“Dianond”) for approximately 20 years. In early 1998, Jack W
Mannie, Jr. (the “Debtor”), D anond' s president, term nated Jorge.
Jorge filed suit against D anond and the Debtor for wongful
term nation, and the Debtor hired Sullivan to represent them Norton
was the Sullivan attorney that handl ed the case. Asher had been the
Debtor’s initial contact at the Sullivan firmbut, since he was not
licensed to practice in California, was unable to represent himin

the litigation.
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From the onset of the case, Norton recognized that California
law did not permt a wongful termnation claim to be asserted

agai nst soneone ot her than the enployer: i.e., Dianond. See Phillips

v. Gemini Myving Specialists, 63 Cal. App. 4'" 563, 575-576 (1998).

However, Norton postponed noving to dismss the Debtor from the
action, purportedly intending to do so at the tine of trial so as to
avoi d the expense of a separate notion. Trial was schedul ed for June
10, 2000.

A few nonths prior to the scheduled trial date, the Debtor
informed Norton that Di anond had ceased operations and that he was
considering filing bankruptcy for both hinself and D anond. However,
the Debtor did not file for bankruptcy at this tine. The Debtor and
Norton had no further conmunications until shortly before the trial
date. In the nmean tinme, Norton left the Sullivan firm a fact that
nei ther he nor Sullivan disclosed to the Debtor at that tine.

According to the Debtor,! shortly before the scheduled trial
Norton’s associate call ed the Debtor to confirmthat Norton no | onger
represented himand Dianond in the wongful term nation action. The
Debtor asserted his contrary understandi ng. He had a subsequent
conversation with Norton which left him with the inpression that
Norton planned to seek a continuance of the trial date. | nst ead,

wi t hout disclosing his intentionto do so to the Debtor, Norton filed

These facts go to the heart of the mal practice action and nmay
be di sputed by the Moving Parties. By reciting the Debtor’s
factual allegations in this context, the Court is not purporting to
determ ne that these allegations are true. The Court’s decisions
to deny the notion to annul and to reconsider this decision are
based on the undi sputed facts.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

a notion to withdraw as counsel for the Debtor and D anmond. Norton
served the notion on the Debtor by fax at an obsolete fax nunber.
The Debt or never received the notion. The state court granted the
notion to withdraw only on the condition that the proof of service be
corrected. This was never done, and Norton and Sul | i van conti nued as
attorneys of record in the state court action.

No one appeared on the Debtor’s behalf at the June 10, 1999
trial. Jorge did appear, presented evidence, and obtai ned a j udgnent
in excess of $500,000 against both the Debtor and Di anpnd. The
j udgnent agai nst the Debtor included for $50, 000 i n punitive damages.
Notice of the entry of the judgnment was served on Sullivan which did
not forward the docunent to the Debtor. The Debtor did not |earn
about the judgnment until October 1999 when he received notice from
the County Recorder’s Ofice that Jorge had recorded an abstract of
j udgment .

In April 2000, the Debtor filed a chapter 7 bankruptcy petition.
The Debtor schedul ed both Jorge and Sullivan as creditors. However,
he did not schedul e as an asset a claimfor mal practice or breach of
fiduciary duty agai nst Sullivan, Norton, or Asher. Jorge filed a
timely nondischargeability action against the Debtor in the
bankruptcy case and in February of 2001 was granted summary judgnent
as a matter of collateral estoppel based on the state court judgnent.
The bankruptcy case was closed in April 2001.

In the mean tinme, in June 2000, the Debtor filed a conplaint in
state court against the Mving Parties for |egal nmalpractice and

breach of fiduciary duty (the “Debtor’s state court action”). He did
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not informhis bankruptcy trustee (the “Trustee”) that he had filed
this action. The Mywving Parties knew of Debtor’s bankruptcy case but
took no steps to informthe Trustee that the Debtor was prosecuting
these clains until nearly two years later. The Debtor clained that
the Trustee had authorized him to prosecute the clains. In any
event, the Debtor contended, the clainms were postpetition assets and
t hus not property of the estate.

I n February 2002, the Moving Parties filed a notion for summary
j udgnment on various grounds. The notion was heard on March 26, 2002.
The Moving Parties based their notion in part on the Debtor’s | ack of
standing to assert the clainms due to his bankruptcy filing. Just
prior to the hearing date, the Moving Parties informed the Trustee of
the Debtor’s state court action and the pending notion. The Trustee
signed a declaration for the Moving Parties’ benefit, stating that he
had not authorized the Debtor to prosecute the action. However, the
Trustee did not seek a stay of the Debtor’s state court action nor
did he seek leave to intervene in it. The state court granted the
notion, based in part on the Debtor’s lack of standing.? The Debtor
filed a tinely notice of appeal.

Either just after or just before the state court granted the
notion for summary judgnent, the Debtor filed a notion to reopen his
bankruptcy case to disclose the |legal mal practice clainms. However,

in the notion, he continued to contend that the clains were not

’The primary ground for the state court’s decision was that
the Debtor’s assertion of his attorney-client privilege to avoid
answering certain questions posed by the Mwving Parties prevented
the Moving Parties fromeffectively defending the action.
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property of the estate because they did not arise until after the
chapter 7 petition was filed. On April 24, 2002, just prior to the
running of the statute of limtations on the clainms, the Trustee
filed his own conplaint asserting clains for |egal mal practice and
breach of fiduciary duty against the Moving Parties (the “Trustee's
state court action”).

On Septenber 11, 2002, the Trustee filed a notion for approval
of a settlenent with the Mwving Parties. The settlenment proposed
that the Moving Parties would pay the Trustee $35,000 and that the
two state court actions, both the Debtor’s and the Trustee’s, would
be dism ssed with prejudice. Objections were filed to the proposed
settlement by both the Debtor and Jorge, the principal creditor of
the estate. The notion was noticed for hearing on February 6, 2003
and was continued to March 6, 2003 to permt additional briefing.
The Moving Parties filed and noticed for hearing at the same tine a
nmotion to annul the automatic stay, purportedly to validate the
Debtor’s state court action.

At the conclusion of the hearing on March 6, 2003, the Court
deni ed the notion to annul the stay. The Court continued the hearing
on the notion to approve the settlenent to April 17, 2003 to give the
Trustee time to attenpt to find litigation counsel wlling to
prosecute the clains against the Moving Parties on a contingent fee
basis. On April 17, 2003, the Trustee infornmed the Court that he had
found litigation counsel and wi shed to withdraw the notion to approve
t he proposed settlenent. On May 5, 2003, the Court signed an order
denying the notion to annul the stay. On May 15, 2003, the Moving

5
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Parties filed a tinmely notion to reconsider the Court’s denial of
their nmotion to annul.
DI SCUSSI ON

A.  APPLI CABLE LAW

The clainms for legal nalpractice and breach of fiduciary duty
are property of the Debtor’s bankruptcy estate. 11 U S.C. § 541. By
filing and prosecuting his state court action, the Debtor violated
t he automati c stay by exercising control over property of the estate.
11 U S.C 8 362(a)(3). Section 362(d) (1) of the Bankruptcy Code
permts the Court to annul the automatic stay “for cause.” 11 U. S.C,
§ 362(d)(1). The standards for granting an annul ment of the stay
were recently sumarized as foll ows:

i n deciding whether to grant relief fromstay
retroactively, many courts focus on two factors:
“(1) whether the creditor was aware of the
bankruptcy petition; and (2) whether the debtor
engaged in unreasonabl e or inequitable conduct,
or prejudice would result to the creditor.”
However, in addition to considering these two
factors, a court nust “balance [] the equities
in order to determne whether retroactive
annulment is justified.” Such a determ nation
necessarily involves a “case by case anal ysis.”

Palm v. Kl apperman (In re Cady), 266 B.R
172, 179 (9" Cir. BAP 2001), aff’d 315 F. 3d 1121
(9" Cir. 2003) (internal citations omtted).

Inre Stinson, B.R __ (Bankr. 9" Cir. 2003), 2003 W. 21537066, *5,

Normal |y, the party seeking annul nent of the automatic stay is
a creditor that, either intentionally or nore often inadvertently,
violated the stay. Thus, the first two factors cited above do not
fit well into the present scenario. Thus, the Court nmust bal ance the

equities based on the totality of circunmstances, keeping in mnd
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factors such as the parties’ knowl edge of the bankruptcy case,
i nequi tabl e conduct, and prejudice to the interested parti es.

A notion for reconsideration may be properly brought only to
present new facts or new |l aw that were not reasonably available to
the nmoving party at the tinme the notion was originally briefed and
argued. Additionally, those new facts or | aw nust be sufficient to

cause the court to alter its prior decision. See Garber v. Enbry

Ri ddl e Aeronautical Univ., 259 F. Supp. 2d 979, 981 (D. Ariz. 2003),
citing ALl Hawaii Tours Corp. V. Polynesian Cultural Center, 116

F.R D. 645, 648-649 (D. Haw. 1987), aff’'d in part, rev'd in part on
other grds., 855 F.2d 860 (9'" Cir. 1988) and In re Agricultura

Research & Tech. Group, Inc., 916 F.2d 528, 542 (9'" Cir. 1990). A

notion to reconsi der should not be used “to ask the court ‘to rethink
what the court had al ready thought through--rightly or wongly —or
to reiterate argunments previously raised.” 1d., citing fromln re

Agricultural Research & Tech. Goup, Inc., 916 F.2d at 542.

B. MR TS OF MOTI ON

When the Court denied the notion to annul the stay at the March
6, 2003, it stated its reasons on the record as follows: First, the
Court observed that annulling the stay would be futile because it
woul d not give the Debtor standing to prosecute the clains against
the Moving Parti es. Those clains would still be property of the
bankruptcy estate which only the Trustee has standing to prosecute.
Second, the Court observed that, while the Mwving Parties would be
prej udi ced by having to defend the Trustee’s state court action after

having already litigated the Debtor’s state court action, their own
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i naction had contributed to this prejudice. The Mving Parties knew
of the Debtor’s bankruptcy case from the beginning of the Debtor’s
state court action and coul d have advi sed t he Trustee sooner that the
Debt or was prosecuting clainms that were property of his bankruptcy
estate. Had they done so, he mght well have noved to intervene in
t hat acti on.

Clearly, the Debtor behaved inproperly in failing to schedul e
the clains as an asset in his bankruptcy schedul es and i n prosecuting
them for his own benefit. However, it would be unfair to penalize
the creditors of his estate for the Debtor’s m sconduct. The Court
recogni zed the irony that Jorge, who by rights shoul d never have been
able to obtain a judgnent against the Debtor, was the Debtor’s
| ar gest unsecured creditor and thus would be the primry beneficiary
of any recovery on these clains. However, the Court observed that
the schedules listed $1.5 million in unsecured clains of which Jorge
represented only approxi mately one-third.

In their notion for reconsideration, the Muving Parties contend
that the Court’s denial of their nmotion to annul is based on errors
of both fact and | aw. The error of law, according to the Moving
Parties, was that annulnment of the stay would be futile. They
contend that the annul ment woul d validate the di scovery taken in the
Debtor’s |awsuit. Absent an annul ment, they contend, the Debtor
woul d be free to change his testinony, and it m ght not be possible
to use his prior inconsistent testinony under oath to inpeach him

They cite no authority in support of this proposition. In any event,
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the Trustee has npboted this argument by stipulating that the prior
di scovery could be used in the Trustee's state court action.?

The Moving Parties contend that the Trustee’'s only options at
this time are to intervene in the Debtor’s state court action, to
abandon it to the Debtor, or to consent to its prosecution by the
Debt or on behalf of the estate. In support of this contention, they

cite Detrick v. Panalpina, Inc. 108 F.3d 529, 535-536 (4'" Gr.

1997) .4 Detrick does contain such a statenent. The Detrick court
took this proposition froma |eading bankruptcy treatise: 1 Robert
E. Gnsburg & Robert D. Martin, G nsburg & Martin on Bankruptcy 8§
12.06[G (4'" ed. 1996). However, it took the statenment out of
context. The proposition was clearly intended to apply to actions
pendi ng when the bankruptcy is filed (and di scl osed on the debtor’s
schedul es), not those conceal ed by t he debtor and prosecuted unw sely
by the debtor wi thout authorization fromthe trustee.

Moreover, the statenent is nere dicta. 1In Detrick, the trustee
was not seeking to exercise some option other than these three. The

trustee was seeking to intervene in an action brought inproperly by

3The Debtor has al so agreed to dismss the appeal in the
Debtor’s state court action and to waive his attorney-client
privilege as to the other attorneys with whom he consulted. These
concessions would not justify giving the Debtor a second chance to
prosecute these clains on his own behal f. However, they do nmake
the Trustee' s state court action viable and support denial of the
proposed settlement of those clainms for only $35, 000.

“They also cite Little v. U S., 41 Fed. Appx. 446, 448 (Fed.
Cr. 2002). Little is an unpublished decision and nmay not properly
be cited. 1In any event, Little nmerely cites to Detrick; it
cont ai ns no i ndependent anal ysi s.
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the debtor. The Detrick court overruled an objection to the
trustee’s notion and granted | eave to intervene. |[|d.

As noted above, the Muwving Parties also contend that the Court
based its denial of the notion to annul on an error of fact: i.e.,
that the unsecured clains against the estate total $1.5 mllion
This was the anmount of the schedul ed cl ains. However, the clains
filed totaled only approxi mately $700,000, of which Jorge’'s claim
represented approxi mately five-sevenths, rather than one-third.

The fact remains that there are still approximately $200, 000
worth of clainms agai nst the estate other than Jorge’s judgnment claim
These other creditors would also benefit from a recovery on a
j udgnment agai nst the Moving Parties. Mreover, even if the Trustee's
state court action against the Mving Parties is successful, given
the existence of these other creditors, the recovery will not be
sufficient to pay all clainms in full. Thus, the Debtor will still be
left with a substantial nondischargeable debt to Jorge, to whom
under | aw, he shoul d have owed not hi ng.

Granted, Jorge will receive awindfall if this occurs. However,
since the Jorge judgnment is a final, nondi schargeabl e judgnent, the
enforceability of that judgnent cannot be avoi ded. The only question
at this tine is who should bear the burden of paying it. |If a court
determ nes that Jorge’s judgnment was the result of the Moving
Parties’ mal practice or breach of fiduciary duty, it does not seem
unfair to place nost of that burden on the Myving Parties.

Finally, the Moving Parties contend that the Trustee is to bl ane

for not stopping the Debtor from prosecuting the state court action

10
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in Septenber 2000 or, at the latest, prior to the hearing on the
nmotion for summary judgnent. In support of this contention, the
Moving Parties cite to tw declarations which they contend
denonstrate the Trustee’s knowl edge of the Debtor’s state court
action: (1) the Declaration of Jack Mannie Jr. in Support of Response
to Defendants’ Reply in Mtion for Sumrmary Judgnent (filed in the
Debtor’s state court action) (the “Debtor’s Declaration”) and (2) the
Decl arati on of Lawrence Fallon in Support of Mdtion for Annul ment of
the Automatic Stay (filed in this bankruptcy case) (the “Fallon
Decl aration”).

The Debtor’s Decl aration states that, on Septenber 6, 2000, the
Debtor sent the Trustee a copy of his fee agreenent with his state
court counsel with a question about whether he should deduct his
legal fees from his tax return. The Debtor notes that the fee
agreenent describes the state court action. The Debtor states that,
after sending the letter, he received no objection fromthe Trustee
to his pursuing the litigation. Thus, in his view, he was authori zed
to prosecute it.

The Debtor attaches copies of the letter to the Trustee and the
fee agreenent to his declaration. The first paragraph of the letter
indicates that it is being sent in response to the Trustee’ s request
for federal and state tax returns. The letter promses to conply
with this request within two weeks. The second paragraph refers “an
Adversary Hearing pertaining to our case taking place on Thursday,

Sept enber 21, 2000, for which we have had to retain the services of

11
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two separate attorneys.” The Debtor then asks for tax advice in
connection with his attorneys’ fees.

The reference to the pending litigation is sinply too anbi guous
to have put the Trustee on notice that the Debtor was prosecuting a
claim belonging to the estate. Moreover, the Trustee is not
responsi ble for giving tax advice to the Debtor and presumably did
not bother to review the fee agreenents encl osed for the purpose of
permtting himto give such advice. Even if he had, the agreenent
did not clearly identify the subject matter of the litigation as a
prepetition claim

The Fallon Declaration states that, on March 20, 2002, Fallon
wote to the Trustee: (1) advising himthat the Debtor had initiated
a mal practice action against his former counsel, that there was a
hearing on a notion for summary judgnment scheduled for March 26
2002, and a trial scheduled for April 22, 2002, and (2) asking him
whet her he had authorized the Debtor to pursue the claim or had
abandoned the claimto the debtor.

The Trustee did take action in response to this letter. He
executed a declaration to be filed in the Debtor’s state court
action, stating that he had not authorized the Debtor to prosecute
the clains. Presumably, the state court relied on this declaration
in ruling in the Mving Parties’ favor that the Debtor |acked
standing to assert the clains. The Trustee had no obligation to do
nor e. He was certainly not obligated to intervene into a |awsuit

that the Debtor’s conduct had al ready seriously conproni sed.

12
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CONCLUSI ON

The Court concludes that the notion for reconsideration should
be denied. No error of | aw has been established. Al though the Court
did make an error of fact in finding that the unsecured clains
against the estate totaled $1.5 million, when the clains filed
totaled only $700,000. However, the Court’s decision to annul the
stay is not altered by this correction of fact. Counsel for the
Trustee is directed to submt a proposed formof order in accordance
with this decision.

Dat ed: July 21, 2003

Uni ted States Bankruptcy Judge

13
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PROOF OF SERVI CE

|, the undersigned, a regularly appointed and qualified
clerk in the office of the United States Bankruptcy Court for
the Northern District of California at Gakl and, hereby certify:

That |, in the performance of ny duties as such clerk,
served a copy of the foregoi ng docunent by depositing it in the
regular United States nmail at Cakland, California, on the date
shown below, in a seal ed envel ope bearing the lawful frank of
t he Bankruptcy Court, addressed as |isted bel ow

| decl are under penalty of perjury under the |laws of the
United States that the foregoing is true and correct.

Dated: July __ , 2003

Ofice of the United States Trustee
Docunent placed in UST mail box at
US Bankruptcy Court

1300 Cay Street, Third Fl oor

Cakl and, CA 94612

Rhonda L. Nel son

Severson & Werson

One Enbarcadero Center, Ste. 2600
San Franci sco, CA 94111

Rei dun Stronshei m

Stronshei m & Associ at es

353 Sacranmento St., Ste. 860
San Francisco, CA 94111

Lorraine M Wl sh

Law O fices of Lorraine M Wl sh
1850 M. Diablo Blvd., Ste. 380
Wal nut Creek, CA 94596
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M Jeffrey M ckl as

Law O fices of M Jeffrey M ckl as
2930 Cami no Di abl o, #300

Wal nut creek, CA 94596-3936

Andrew C. Schwart z

Casper, Meadows & Schwart z

2121 N. California Blvd., Ste. 1020
Wal nut Creek, CA 94596

Barry Bal amut h

Bal anut h & Bal anuth, LLP
3 Altarinda Rd., Ste. 210
Orinda, CA 94563
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