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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A
Inre Bankrupt cy Case
No. 00-30939DM
DENNIS C. T. CHO,
Chapter 11
Debt or.

)
DENNIS C. T. CHO and DEBBIE CHO , Adver sary Proceeding
No. 00-3138DM

Plaintiffs,
V.
BANK OF CHI NA, a foreign corpora-
tion,

Def endant .

)
MEMORANDUM DECI SI ON

| . | nt r oducti on

In this matter plaintiffs Dennis C. T. Choi (“Choi”) and his
wi fe, Debbie Choi (together, “the Chois”), seek to limt the
secured claimon their famly residence held by defendant Bank of
China (“Bank”) to $2 million, representing only a small portion of
the Chois’ liability to Bank on account of personal guarantees
(“the Guarantees”) given by themfor |oans made to a rel ated
corporation, Nature’'s Farm Products, Inc. (“NFP”). Bank relies on
a 1997 restructuring of the underlying debt and the security

docunents pertaining to the Guarantees, and contends that the

-1-




© 00 N O 0o B~ W N P

N NN N N N NNNP PR P P P P P PP
W N O O~ W N P O © 0 N O 0 M W N B O

entire liability under the Guarantees is secured at least up to
the full value of the Residence.

The Chois also contend that Bank is liable to themfor the
breach of an inplied covenant of good faith and fair dealing,
entitling themto general and punitive damages. Bank, in addition
to various defenses on the nerits of the Chois’ clains, contends
that this is a non-core matter and, in addition, that this court
| acks jurisdiction to enter judgnent against it because it is a
foreign sovereign.

For the reasons stated below, the court concludes that the
court has jurisdiction to adjudicate this matter; that this matter
i nvol ves both core proceedi ngs and non-core proceedi ngs, on the
| atter of which this court cannot enter a final adjudication, but
that the relief granted to the Chois herein does not involve non-
core proceedings; that the Chois are entitled to refornmation of
t he docunent that purports to nodify their secured obligations to
Bank; that Bank’s lien on their hone is limted to no nore than $2
mllion as a secured claim and that Bank is not liable to the
Chois for any danages but the Chois are entitled to recover their
reasonabl e attorneys’ fees and costs.

1. Procedural History

On or about Novenmber 4, 1999, Bank began non-j udi ci al

forecl osure proceedi ngs agai nst the Chois’ famly residence at 350
West Santa | nez Avenue, Hillsborough, California (the
“Residence”). A trustee' s sale was scheduled for April 17, 2000.
In March, 2000, NFP filed a lender liability action agai nst Bank
in the United States District Court for the Northern District of
California (Case No. C- 2000-0721), in which the Chois joined |ater
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that nonth. On or about March 30, 2000, NFP and the Chois filed a
notion for a tenporary restraining order seeking to prevent Bank
fromforeclosing on the Residence. That notion was heard on April
13, 2000, and orally deni ed.

On April 14, 2000, Choi filed a voluntary petition under
Chapter 11 of the Bankruptcy Code. On May 5, 2000, Bank filed a
notion for relief fromthe automatic stay. A prelimnary hearing
on that nmotion was held on May 25, 2000, at which the parties
di sputed the value of the Residence, the Chois’ good faith, and
the validity and amount of Bank’s lien. The matter ultimtely
cane to a trial on the valuation and good faith issues. On June
27, 2000, the Chois filed their Conplaint For Reformation And
Damages (the “Conplaint”). Bank thereupon noved to dism ss the
Conpl aint, primarily based upon the parol evidence rule of Cal.
Code Civ. Proc. (“CCP’) & 1856(a). In meking that notion Bank did
not question the jurisdiction of this court to enter a final
judgnent in the matter.

By Order Denying Mdtion To Dismss Conplaint (“the O der
Denying Motion”) filed on August 29, 2000, the court denied Bank’s
notion to dism ss the Conplaint, concluding, in essence, that the
action does not anpbunt to an attenpt to rescind the entire
encunbrance on their hone, but nerely seeks to reforma
nodi fi cation of the security docunent that elimnated a $2 m|lion
ceiling on Bank’s secured claim Meanwhile, on August 4, 2000,
Bank filed proofs of secured and unsecured clains in the anounts
of $24,172,766.68 and $4, 682, 794. 12, respectively.

Thereafter, Bank filed its First Armended Answer to the
Conpl ai nt on Cctober 18, 2000 and the matter came on for trial
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begi nning on Cctober 30, 2000. The |ast day of trial was Novenber
27, 2000. The Chois appeared and were represented at trial by
Steven C. Finley, Esq.; Bank appeared and was represented by
Robert P. Pringle, Esq. and James J. GOstertag, Esq.

I11. Discussiont

Choi is one of the principal sharehol ders of NFP, a
Cal i fornia corporation engaged in the inportation and whol esal e
di stribution of canned food products. NFP has had a borrow ng
relationship with Bank since 1985. It was and is a substantial
custonmer of Bank and Choi was regarded as a very inportant client
of it. In My, 1996 NFP was the borrower under a revolving |ine
of credit facility with Bank in the maxi num aggregate anount of
$22 million (the “1996 Credit”). Bank held vari ous guarantees,
sone of which were secured. The Guarantees at issue in this
litigation are secured by a deed of trust on the Residence. The
June 25, 1996 Deed of Trust (“Deed of Trust”) given by the Chois
as trustors to Bank (through its New York branch) as beneficiary

contains alimtation to the effect that the Deed of Trust is for

t he purpose of securing “... paynment of the indebtedness owed by
[ NFP] under the [ NFP-Bank | oan docunments] ... in the principal sum
up to TWD M LLION and 00/ 100 ($2,000, 00.00) DOLLARS....”"?

The 1996 Credit had an expiration date of May 15, 1997. In

! The follow ng discussion constitutes the court's findings

of fact and conclusions of law. Fed. R Bankr. P. 7052(a).
Shoul d any portion of these proceedi ngs be found to be non-core,
t he findings and concl usi ons are proposed, subject to Fed. R
Bank. P. 9033. See discussion at V.B, infra.

> Throughout this Menorandum Decision the limtation on Deed
of Trust will be referred to as the “$2 MIlion Cap”.
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the fall of 1996, NFP experienced business reverses due to
problens with its supply of whol esal e food products. Also in the
fall of 1996 it transferred $2 million to an affiliate, Nature’'s
Farm Products (Chile) S.A (“NFP-Chile”). That transfer from NFP
to NFP-Chil e was done wi thout the know edge of Bank.

At all times material to the dispute between the Chois and
Bank, the key representatives of Bank that Choi and NFP dealt wth
wer e: Zhu ZzZhi Cheng (“Zhu”), the then general manager of Bank’s New
York branch with overall responsibility for |oans; Jai Shu Luo
(“Luo”), Bank’s New York branch deputy general manager; Pin Ta
(“Tai”), Bank’s New York branch assistant general nanager; and
Peggy Chan (“Chan”), Bank’s New York branch credit officer.

Wien Bank and NFP entered into the 1996 Credit, the
approxi mate avail able equity (behind senior liens) in the
Resi dence avail able to secure the Deed of Trust was $2 mllion
The parties dispute, and the court need not resolve, whether the
$2 MIlion Cap was based upon this equity or based upon varying
anounts of secured guarantees given by the Chois and ot her
sharehol ders of NFP.*® Regardless of the origins of the $2 MI1lion
Cap, by the fall of 1996 property values in the San Franci sco Bay
Area had increased and the Residence was no exception.

Zhu understood that because the Guarantees were not limted
by the $2 MIlion Cap, all of the Chois’ assets, including the

full value of Residence, would be available to satisfy the Chois’

3 In fact, Zhu understood that linmtations on secured clains

such as the Deed of Trust on the Residence were frequently |imted
in some areas, such as New York, because borrowers were taxed upon
t he dol | ar anmount of secured encunbrances.
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debts to Bank.* However, he acknow edged that no witten or
verbal agreenent to that effect existed and that, if tested, the
$2 MIlion Cap would have applied to the Deed of Trust.

I n Septenber, 1996, Zhu visited Choi at the Residence.
During the course of that visit Choi commented on the increased
value in the Residence and offered that if there was not enough
value in the Residence to discharge NFP's liabilities, he would
“work like a slave” in order to fulfill his obligations to Bank.
This comment by himwas not inconsistent with his exposure to the
full anpbunt of the NFP debt under the 1996 Credit via the
Guarantees. |Indeed, as noted, whatever equity existed in the
Resi dence woul d stand for the Chois’ debts, including any
unsecured portion of the CGuarantees.

At around the sane tinme Zhu | earned of the transfer of $2
mllion fromNFP to NFP-Chile. He was very upset about that
transacti on and adnoni shed Choi for it. Choi apol ogi zed for what
had been done w thout Zhu's know edge. Also in the fall of 1996
Bank’ s head offices in Beijing desired, and Zhu, Luo, Tai and Chan
all knew that Bank desired to elimnate the $2 MIlion Cap

In January, 1997, Choi approached Bank in New York about
restructuring NFP's $22 million 1996 Credit. Chan and Luo
thereafter confirned that nmeeting by delivering to NFP, through
Choi as its president, a letter of January 23, 1997, sunmari zing

tentative terns and conditions regarding restructuring of the 1996

* This understanding woul d be substantially but not

preci sely correct because of the clainms of other unsecured
creditors of the Chois and because of any exenption the Chois
m ght claimin the Residence. |In addition, the Bank woul d not
protected against other creditors obtaining |iens against the
Resi dence.
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Credit. |In general, the $22 mllion credit line was to be split
into a $17 mllion revolving line of credit and a $5 mllion term
|l oan. O significance to the present dispute, the security,
docunentation and ternms and conditions of the 1996 Credit were to
remai n unchanged. As of January, 1997, neither of the Chois had
any know edge that Bank desired to renove the $2 MIIlion Cap.
VWi | e Bank contends that Zhu and Choi had a di scussion as early as
Sept enber, 1996, wherein Choi acknow edged that all of the val ue
in the Residence was available to neet his obligations to Bank,
there was no specific indication that Bank nentioned or required
removal of the $2 MIlion Cap, nor that the Chois or either of
themwere willing to renove it. Rather, Choi’s own exposure on
the Guarantees is conpletely consistent with his recognition that
if NFP failed, essentially all of the value of the Residence would
be available to neet the obligations to Bank.

In early 1997, Choi had several neetings with Chan and Tai to
di scuss the terns and conditions of the restructuring of the 1996
Credit. At no tinme did Choi discuss with Tai, Chan or anyone el se
at Bank the renoval of the $2 MI1lion Cap.

Zhu directed representatives of Bank to travel to the Bay
Area in the spring of 1997 to determ ne whether there had been
i ncreases in the values of various properties available to
constitute additional collateral, including the Residence, to
secure NFP's debt to Bank. Choi was aware of the visit, as he net
with those representatives, but he was not inforned of the Bank’'s
intentions to estimate the val ue of the Residence.

Chan and Luo signed and delivered to Choi, as president of

NFP, a letter of April 2, 1997 (the “April 2 Conditional

-7-




© 00 N O 0o B~ W N P

N NN N N N NNNP PR P P P P P PP
W N O O~ W N P O © 0 N O 0 M W N B O

Commitnment Letter”), indicating that Bank had approved the request
to restructure the $22 mllion 1996 Credit under certain ternms and
conditions. Imediately follow ng the openi ng paragraph appear
the words “Conditional Nature OF Commitment Letter.” Zhu
testified that the April 2 Conditional Conmtnent Letter was nade
condi tional because Bank needed the help of its attorneys to
elimnate the $2 MIlion Cap. Follow ng that caption, the letter
recites that the ternms and conditions of the restructuring do not
becone effective, and Bank is not bound by them until a fornal
agreenent and rel ated docunents are signed and all conditions
precedent are fulfilled. Under a caption “Security And Support”

t he uncondi tional continuing personal guaranties for $22 mllion
fromthe Chois and others are noted, as is the Deed of Trust for
$2 mllion on the Residence. Later in the letter appear fourteen
enuner at ed “Condi ti ons Precedent” and ei ght enunerated “New Terns
And Conditions.” No enunerated Condition Precedent nor any
enumer at ed New Term or Condition indicates the renoval of the $2
MIlion Cap. Thus, renoval of the $2 MIlion Cap was not stated
as a condition precedent to the new financing, nor a feature of
it.

It was Bank’s practice to negotiate transactions such as
credit restructuring directly with borrowers, and to involve their
own attorneys only in the preparation of docunments. |In this
transaction Bank’s attorneys, both in New York and California,
dealt only with Bank; they had no direct comrunication with NFP
Choi, or any of their attorneys. In April, 1997, after Bank’'s
head offices indicated a willingness to approve a restructuring of

the 1996 Credit only upon renoval of any limtations on security
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available to them including renoval of the $2 MIlion Cap, Bank’'s
California attorneys comented in witing to Chan about the $2
MIlion Cap. Specifically, they reported that the nore usual
practice is to have a deed of trust secure an entire obligation,
regardl ess of the actual value of the property, thus allow ng the
| ender in its sole discretion to resort to each property in any
order. Bank did not comrunicate this possible scenario to NFP or
t he Chois.

Bank’ s attorneys did not advise Bank, nor is it the |law, that
there is any |l egal requirenment that deeds of trust or other
encunbrances be unlimted in their nature; in fact, the contrary
is true. The $2 MIlion Cap does not violate any provision of
California | aw

Consistent with the foregoing advice, Bank’s California
attorneys prepared various itens of |oan docunentation, including
a Mdification O Deed O Trust (the “Mdification”) in respect of
t he Residence. The Mdification contained preanble recitals
reflecting the Deed of Trust given by the Chois to Bank in
connection with the 1996 Credit, referred to the restructuring of
the credit facility, and provided for various specific
nodi fications to the Deed of Trust. An unnunbered paragraph
entitled “For The Purpose O Securing” that appeared in the Deed
of Trust was del eted and replaced by | anguage in the Mdification
that purported to secure paynent of the entire indebtedness owed
by NFP to Bank and subject to the Guarantees. Thus, the $2
MIllion Cap was elimnated not by specific reference, but by
deletion of the entire section of the Deed of Trust in which it

was contai ned, and replacenent of a different series of
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subpar agr aphs.

Chan acknow edged that elimnating the $2 MIIlion Cap w t hout
notifying the Chois was a departure fromthe normal practice of
obt ai ning the agreenent of any borrower when conditions such as
t hese are changed.

Choi believed that the April 2 Conditional Commitnent Letter
was the agreenment he had with Bank, based in part upon a | ong and
good rel ati onship he and NFP had with Bank and further upon his
trust in Zhu as his banker. Choi received vol um nous
docunent ati on on or about April 28, 1997, which docunentation
i ncluded the $17 mllion revolving credit facility and a $5
mllion termloan (set forth in the Arended Credit Agreenent) from
Bank to NFP (collectively, with all related docunentation, the
“1997 Credit”), and the Modification. Although Choi had
experience in buying at |east four parcels of real estate between
1978 and 1987, and is generally able to read sinple English
| anguage documents, he did not read themin detail and did not
forward themto his or NFP's counsel. It was NFP' s practice to
have its counsel review docunents of this nature yet for sone
unexpl ai ned reason, both in connection with the 1996 Credit and
the 1997 Credit, Bank required NFP and the Chois to sign a letter
that recited that they had chosen not to be represented by an
attorney. Wen confronted with the | arge nunber of docunments Bank
want ed signed, Choi asked for nore tinme to have the attorneys
review them Both Chan and Zhu assured himthat the docunents
wer e needed right away and that the terns and conditions were the
same as recited in the April 2 Conditional Commtnent Letter. In

reliance on those representations, and with no contrary
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understandings to the effect of those docunents, Choi signed them
Apart fromthe Modification and the other related |oan
docunents pertaining to the 1997 Credit, Choi, as president of
NFP, was asked to sign Cosing Instructions addressed to
Commonweal th Land Title Conpany. A set of those C osing
I nstructions was executed as late as May 22, 1997, thus indicating
that Choi may have had nore tine to review the docunents than he
testified at trial. But having additional tinme is irrel evant, as
Choi believed that the April 2 Conditional Conmitnent Letter was
t he agreenent, and because he relied on Zhu's and Chan’s
assurances. In any event Choi signed those |ater C osing
I nstructions solely in his capacity as president of NFP;, neither
he nor his wife, Debbie Choi, signed in their individual
capacities. O equal inportance, the C osing Instructions insofar
as they pertain to the Residence are anbi guous. Under a provision
entitled “Insuring Priority” the title policy to be issued to Bank
was to insure the Deed of Trust as nodified by the Mdification
“securing a principal amunt of up to $22.0 mllion....” In the
very next subparagraph, however, follow ng the caption “Amunt O

| nsurance,” the figure $2 mllion appears.

Wien the Chois signed the Mdification they did not realize
that the effect was to renove the $2 MIlion Cap. Only in
Novenber, 1999, when Bank decl ared a notice of default and
commenced forecl osure against the Residence did the Chois first
| earn that the $2 MIlion Cap was gone.

Apart fromall that, Bank contends that the Chois knew of the
Modi fication and the effect it would have on encunbrances agai nst

the Residence. Bank’'s entire case rests on an alleged tel ephone
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conversation between Luo and Choi in April, 1997. Prelimnarily,
Luo testified under oath in the district court action that to his
know edge, personnel of Bank disclosed all ternms and conditions of
the Modification to Choi. That statenent |acks the specificity to
permit a finding that the Chois were inforned that the $2 MIIlion
Cap was being renoved. Further, Luo’s testinony is not credible,
in part because he has also testified that Bank’s California

| awyers told himthat California |law required that the $2 M1 1lion
Cap woul d be renoved, a fact that was neither established by any
ot her evidence nor, as noted, is accurate as a matter of |aw.
Further, Luo’s recollection about the disputed tel ephone
conversation with Choi in April, 1997 is very vague. He nmade no
not ati ons about it; he could not confirm whether Choi had al ready
recei ved the | oan docunents pertaining to the 1997 Credit; he

of fered no specifics as to the date of the tel ephone conversati on;
and he nerely testified that he told Choi about the witten advice

from Bank’s California counsel about the requirenment of the
removal of the upper limt for the security anobunt on the real
properties and | remenbered his answer that he, in any case, al
ny properties have been nortgaged to your bank.” Since the
attorney’s letter only coomented on the ususal practice, and not
whet her elimnation of the $2 MIlion Cap was required by |aw,
Luo’s recol l ections of what was said on the all eged phone call are
i mpreci se and unreliable. Also, as previously noted in the
conversations between Zhu and Choi in Septenber, 1996, Choi had
reason to believe that all of the equity in his properties was
avail able to cover his liability on the Guarantees; in actual

fact, Luo’s testinony that Choi said all of his properties had
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been nortgaged to the Bank was not accurate. ®

H s statement to the effect that he told Choi that the
| awyers wanted the $2 MIlion Cap renoved is equally unbelievable
since Zhu, Luo’s superior, nmade it abundantly clear the decision
to elimnate the $2 MIlion Cap was that of the Bank, and not the
deci sion of the attorneys. 1In sum Choi did not learn from Luo

that Bank intended to renmove the $2 MI1lion Cap.

V. lssues
A Does this court have jurisdiction to adjudicate these
matters?
B. Is this a core proceeding?

Are the Chois entitled to equitable relief by way of
reformati on of the Modification?
D. Are the Chois entitled to damages, and if so, are they

entitled to punitive damages?

E. Are the Chois entitled to their attorneys’ fees.
V. Analysis
A. This court has jurisdiction to adjudicate these matters.

Bank is a corporation organized under the |aws of the Peoples
Republic of China, wholly owned by the governnent of the Peoples
Republ i c of China, and doing business in the United States with
branches in New York and California. Bank clains that
jurisdiction to enter a judgnent in these matters rests

exclusively with the United States District Court under the

> Bank’s Second Anended Response to the Chois’ Request For
Admi ssions indicates that this vague recollection 2% Luo is the
only proof that anyone on behal f of Bank inforned oi (nobody
irforned gebbie Choi) that Bank desired the $2 MIlion Cap
el i m nat ed.
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Forei gn Sovereign Imunities Act (“FSIA"), 28 U S.C. 88 1330,
1603-1610. According to Bank, this court can only “hear
prelimnary discovery matters” and enter proposed findings of fact
and concl usi ons of |aw. °

Bank did not raise FSIAin its twenty-nine affirmative
defenses, nor inits motion to dismss the Conplaint, nor in the
proceedi ngs in connection with that notion, nor in time to save
the Chois frombriefing the core/non-core issues discussed bel ow.
Bank raised FSIA for the first tinme on the first day of trial, in
a supplemental trial brief. Moreover, although Bank’s proofs of

claimstate that it “neither expressly nor inpliedly consents to

° Bank does not claimimmnity fromsuit under FSIA In

fact, FSIA includes exceptions for foreign instrunentalities that
engage in “comrercial” as opposed to “regulatory” activities and
for “in reni relief, anbng ot her exceptions. See 28 U S. C

8§ 1603(d) and (3); 8 1605(a)(2) and (4); and Republic of Argentina
v. Weltover, Inc., 504 U.S. 607, 614; 112 S.C. 2160, 2166; 119
L.Ed.2d 394 (1992). Cf. Gates v. Victor Fine Foods, 54 F.3d 1457,
1463-1465 (9th Cir. 1995) (no jurisdiction because plaintiffs’
claims not related to foreign agency’s conmercial activity), cert.
deni ed sub nom Fletcher's Fine Foods, Ltd. v. Gates, 516 U S. 869,
116 S.Ct. 187, 133 L.Ed.2d 124 (1995).

Therefore, Bank |lacks inmmunity and under Section 1605(a)
jurisdiction is proper in “courts of the United States.”

Mor eover, under Section 1330(a) the “district courts shall have
original jurisdiction” over actions against a foreign state.

Bank apBarentIy argues, although it does not explicitly
state, that ankruptc% courts are not “courts of the United
States,” and that although the bankruptcy court is a unit of the
district court (See 28 U . S.C. §8 151) it may not finally adjudicate
cl ai s agai nst Bank. For the reasons stated in the text this
court does not reach these issues. But see 28 U S.C. § 451
(defining “courts of the United States”); Perroton v. Gay (ln re
Perroton), 958 F.2d 889, 893 (9th Cr. 1992) (for purposes of 28
U.S.C 88 451 and 1915(a), bankruptcy court was not anpbng “courts
of the United States” and therefore could not waive filing fees),
and conpare United States v. Yochum (In re Yochum , 89 F.3d 661
669 (9th Cir. 1996) (bankruptcy courts are “units of the district
court” and therefore “courts of the United States” for purposes of
award of attorneys’ fees under 26 U S.C. § 7430) and Bedford
Conputer Corp. v. Israel Aircraft Industries, Ltd. (In re Bedford
Conputer Corp.), 114 B.R 2, 4-5 (Bankr. D. N H 1990) (bankruptcy
court had jurisdiction under FSIA as “unit” of district court).
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the jurisdiction of the Bankruptcy Court” Bank did not cite FSIA
in those proofs of claimand Bank has never filed a notion with
the United States District Court to withdraw the reference to this
court under 28 U. S.C. 8§ 157(d). Bank had every opportunity to

rai se FSI A sooner, and understood that its clainms and the Chois’
clainms or counterclainms agai nst Bank both arose fromthe same
transacti on or occurrence.

In these circunstances Bank has waived and is estopped to
assert any rights it may have had as a “foreign state” to contest
t he bankruptcy court’s jurisdiction over the Chois clains or
counterclainms. Phoenix Consulting Inc. v. Republic of Angola, 216

F.3d 36, 39 (D.C. Gr. 2000) (“if the sovereign makes a ‘conscious

decision to take part in the litigation,” then it nust assert its
i mmunity under the FSIA either before or in its responsive
pleading”); «cf. Al pha Therapeutic Corp. v. Nippon Hoso Kyokai ,
199 F.3d 1078, 1085-86 (9th Cir. 1999) (declining to find waiver

where FSI A was raised three nonths after filing answer, but

def endant successfully noved to dism ss based on FSIA), opinion

wi t hdrawn pursuant to parties’ stipulation, F.3d _, 2001 W
28095 (9th GCir. 2001). See also In re Lazar (Schulman v. State of
California), F.3d __, 2001 W 29160, text acconpanying nn. 9-

14 (9th G r. 2001) (sovereign imunity can be waived, and where
armof state files proofs of claimstate waives El eventh Anendnent
i mmunity regarding counterclains arising fromsane transaction or
occurrence). GContra Resolution Trust Corp. v. Mranon, 935

F. Supp. 838, 841 & n.2 (E. D. La. 1996) (sovereign inmunity not

subj ect to waiver or estoppel).
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B. These natters are core proceedi ngs.

Bankruptcy courts may hear non-core proceedi ngs but absent
the parties’ consent they are limted to submtting proposed
findings of fact and conclusions of law to the district court. 28
US. C 8 157(c). The terms “core” and “non-core” are not defined
in the Bankruptcy Code. Section 157(b)(2) of Title 28 recites a
partial list of core proceedings. However, that statutory
provision is subject to limtations under the United States
Constitution. In Northern Pipeline Construction Co. v. Mrathon
Pipe Line Co., 458 U.S. 50, 102 S.Ct. 2858, 73 L.Ed.2d 598 (1982),

“the Suprene Court held that the portion of the Bankruptcy Act of
1978 which all owed a bankruptcy court to entertain and decide a
state |law contract claimover the objection of one of the parties
violated Article Il of the United States Constitution.” Pionbo
Corp. v. Castlerock Properties (In re Castlerock Properties), 781
F.2d 159, 160 n.1 (9th Cir. 1986).

The Chois’ Conplaint alleged that this is a core proceedi ng,
citing 28 U S.C. 8§ 157(b)(2)(A) and (O, the “catch all”
provisions of that statute. Bank denied that this was a core
proceeding in its Answer, its First Amended Answer, and its trial
brief. The Chois then filed a supplenental trial brief on the
i ssue, adding citations to 28 U. S.C. 8 157(b)(2)(G (relief from
automatic stay) and (K) (validity and extent of liens), and
arguing that this proceeding is core because it involves allowance
or disall owance of a claimagainst the estate (8 157(b)(2)(B)).
Both parties’ briefs only refer to the “reformation claim” but it
i s unclear whether this is a shorthand for the entire Conplaint or

just the first claimfor relief. Regardless of the parties’
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intent, this court will consider how their argunents apply to both
clainms for relief.

1. The first claimfor relief is core

The Conplaint’s first claimfor relief seeks reformati on of
the Modification on grounds of fraud or mstake. This essentially
seeks to determine the validity and extent of Bank’s lien, and is
therefore a core proceeding under 28 U.S.C. § 157(b)(2)(K)

Spartan MIls v. Bank of Anerica Illinois, 112 F.3d 1251, 1256
(4th Cr. 1997), cert. denied, 522 U. S 969, 118 S.Ct. 417, 139
L. Ed. 2d 319 (1997); John Hancock Miutual Life Ins. Co. v. WAtson
(In re Kincaid), 917 F.2d 1162, 1165 (9th G r. 1990); Dy versified
Mortgage Co., Inc. v. Gold (In re Gold), 247 B.R 574, 577 (Bankr

D. Mass. 2000) (adversary proceeding for reformation of nortgages
was core proceeding to determne validity, priority, or extent of
l'i ens) .

In addition, determ ning whether to award attorneys’ fees is
sufficiently part of this proceeding that it is also treated as a
core proceeding. United States v. Yochum (ln re Yochum , 89 F.3d
661, 669-670 (9th Cir. 1996) (award of attorneys’ fees enanated

from bankruptcy proceedings and it “makes common sense” to
construe that award as core proceedi ng because bankruptcy court
was nost famliar with case and attorneys).

2. The second claimfor relief is also core

The Conplaint’s second claimfor relief is for conpensatory
and general danmages for breach of the inplied covenant of good
faith and fair dealing. Although this court decides below that no
such damages shoul d be awarded, this court nust determ ne whet her

t hat deci sion should be by way of final or proposed findings of
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fact and concl usions of |aw.

As noted, the Chois assert that this is a core proceeding
under the “catch all” provisions 28 U.S.C. § 557(b)(2)(A) and (O.
However, the Ninth Crcuit Court of Appeals has ruled that these
provi sions do not enconpass “state |law contract clains that do not
specifically fall within the categories of core proceedi ngs
enunerated in 28 U.S.C. 8§ 157(b)(2)(B)-(N.” Castlerock, 781 F.2d
at 162.

The Chois also assert that this is a core proceedi ng because
it was filed in response to Bank’s notion for relief fromthe
automatic stay. Paragraph (G of 28 U S.C. § 157(b)(2) defines
core proceedings as including “notions to term nate, annul, or

nodify the automatic stay.” However, the creditor in Castlerock

had filed a notion for relief fromthe automatic stay, and that

did not prevent the Castlerock court fromdeciding that the

proceedi ng was non-core. 1d. at 160. Filing a notion for relief
fromthe automatic stay is analogous, in this context, to
appearing for a limted purpose w thout consenting to
jurisdiction. Therefore, this court is not persuaded that this is
a core proceedi ng under paragraph (G .

The nore rel evant statutory provisions are paragraphs (B) and
(C of 28 U S.C 8§ 157(b)(2). Paragraph (B) concerns “all owance
or disallowance of clains against the estate.” Paragraph (O
concerns “counterclainms by the estate against persons filing
clains against the estate.” Although the Chois do not cite

par agraph (C) both they and Bank focus heavily on Castl erock,

whi ch was deci ded under paragraph (C). Moreover, the distinction
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bet ween “clainms” and “counterclains” is blurred in this case’ and,
as further discussed below, this court will treat paragraphs (B)
and (C) as two sides of the sanme coin.

In Castlerock the Ninth Crcuit determ ned that paragraph (O

did not apply for two reasons. First, the Ninth Crcuit stated
that the creditor “would not have filed [its] Proof of aimif
t he bankruptcy court had declined jurisdiction over the
counterclains” and therefore “it seens unfair under the facts of
this case to categorize the counterclains as falling within this

provision.” 1d. at 161-162. The facts in Castlerock are

initially simlar: the creditor in Castlerock was the plaintiff

in a pending state court action; the debtor filed state | aw
counterclains; and the bankruptcy court el ected, over the
creditor’s objection, to try those matters in the bankruptcy
court. However, this court cannot find that Bank “woul d not have
filed” its proofs of claimbut for the Chois’ Conplaint — to the
contrary, Bank had to file its proofs of claimto protect its

potentially very large unsecured claim Therefore, Castlerock’s

first ground for ruling the counterclains non-core is
i nappl i cabl e.

Second, Castlerock held that “the apparent broad readi ng that

can be given to 8 157(b)(2) should be tenpered by the Marathon

decision.” In particular:

! On the one hand, one could argue that the Chois did not
file a “counterclaini to Bank’s cl ai ns because the Chois filed
their Conpl aint just over one nonth before Bank filed its proofs
of claim on August 4, 2000. On the other hand, Bank’s notion for
relief fromthe automatic stay was predicated on its clains,
maki ng the Conplaint in the nature of a “counterclaim”
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This circuit has interpreted Marathon as
depriving the bankruptcy court of jurisdiction
make final determ nations in matters that could
have been brought in a district court or a state
court.”

to

Castl erock, 781 F.2d at 162, quoting Lucas v. Thonmas (ln re
Thomas), 765 F.2d 926, 929 n.3 (9th G r. 1985).

This test woul d appear to make the Chois’ second claimfor
relief a non-core proceedi ng, because that claimwas in fact
brought in the district court. However, the Ninth Crcuit
recogni zed what it called “well-settled law that a creditor
consents to jurisdiction over related counterclains by filing a

proof of claim” Castlerock, 781 F.2d at 162 (enphasis added).

See also In re Levoy and Aikens (United States v. Levoy), 182 B.R
827 (9th Cir. BAP 1995) (by filing proofs of claim United States

submtted to bankruptcy court jurisdiction over counterclains,

citing Langenkanp v. Culp, 498 U S. 42, and other cases involving

wai vers by filing proofs of claim.

The Ninth Crcuit’s focus on “related countercl ains” echoes a
line of simlar cases. See Kaiser Steel Corp. v. Frates (In re
Kai ser Steel Corp.), 95 B.R 782, 788-789 (Bankr. D. Colo. 1989)

(citing cases, and noting split in authority whether counterclains
must be “compul sory”), aff’d, 109 B.R 968 (D.C. Colo.), appea
di sm ssed, mandanus granted as to jury right in sone of

consolidated appeals, 911 F.2d 380 (10th Gr. 1990). In fact, as

the Suprenme Court has pointed out, counterclains are often “part
and parcel” of determning clains. Katchen v. Landy, 382 U. S.

323, 330; 86 S.Ct. 467, 473; 15 L.Ed.2d 391 (1966). See Taubnman
Western Assoc’s, No. 2 v. Beugen (In re Beugen), 81 B.R 994, 1000
(Bankr. N.D. Cal. 1988) (Carlson, J.) (Katchen is “still good
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law’), citing Commodity Futures Trading Comin v. Schor, 478 U.S.
833, 853; 106 S.Ct. 3245, 3258; 92 L.Ed.2d 675 (1986). See also 1
Collier on Bankruptcy ¥ 3.02[3][d] (15th Ed., L. King Ed., through

Dec. 2000), text acconpanying n. 54 (“it seens probable that the
filing of a proof of claimsubjects the claimant to core treatnent
only if the counterclaiminvolves the same subject matter as the
proof of claim([or involves avoiding powers].”).

There is sone authority that it matters whether the
“counterclaint is filed before or after the creditor files its
proof of claim However, this court believes the better analysis
focuses on whether the creditor would have filed a proof of claim
but for the bankruptcy court’s adjudication of the issues and how

closely the clainms and counterclains are related. Conpare Sun

West Distributors, Inc. v. Gummn Energy Systens Co. (In re Sun

West Distributors, Inc.), 69 B.R 861 (Bankr. S.D. Cal. 1987)

(i nplying that sequence does matter), and Annotation, Action for

Breach of Contract as Core Proceeding in Bankruptcy Under 28
US. CA § 157(B) (1995 & Supp. through 2000), & 2 (“Virtually all

of the courts which have addressed the issue whether adversary
proceedi ngs on behalf of the estate of the debtor for breach of
contract in which the defendants counterclai magainst the estate
have hel d that such proceedi ngs are not core proceedi ngs under 28
US. CA 8 157(b) ..., though there are a few cases to the
contrary ...."), with Kaiser Steel, 95 B.R at 788 (explicitly

rej ecting sequence of clains and counterclains as a basis for

determ ning core and non-core) and Beugen, 81 B.R at 1000

(“Nunmerous courts have held that a claimand a counterclaim

arising out of the same transaction conprise a single |egal
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controversy that should not be divided.”).

Al t hough Castl erock has sonetines been interpreted as relying

on the sequence of “clainf and “counterclaini (e.q., Kaiser Steel,

95 B.R at 788) a close reading shows otherwise. In Castlerock

the Ninth Grcuit noted that the bankruptcy court had al ready
treated the proceeding as core over the creditor’s objections, and
therefore the creditor’s filing of a proof of claimwas

effectively non-consensual. Castlerock, 781 F.2d at 162

(“Castlerock cites no case in which the filing of the proof of
claimfoll owed the bankruptcy court’s assertion of jurisdiction
over the counterclains despite objections fromthe creditor.”)
(Enphasis added.). The Ninth Crcuit explained that the purpose
of treating the filing of a proof of claimas consent to
counterclainms is “to prevent a bankruptcy trustee fromhaving to
split a cause of action by defending against the claimin the
summary proceedi ngs and then seeking affirmative relief in a

plenary suit.” Castlerock, 781 F.2d at 162 (quotation marks and

citation omtted). What the Ninth GCrcuit rejected has been
called “jurisdiction by anmbush”: “forcing the creditor to file a
proof of claimas a defensive maneuver, thereby conferring
jurisdiction on the bankruptcy court.” Castlerock, 781 F.2d at
162-163, citing Dexter v. Glbert (Matter of Kirchoff Frozen
Foods, Inc.), 496 F.2d 84, 86 (9th Cr.1974). The Ninth Grcuit

expl ai ned what it nmeans to file a claimfor “defensive” purposes
in Kirchoff: “Only if the [creditors’] claimof right to retain
the funds were resol ved adversely to themwould it becone
necessary for themto claimagainst the bankrupt estate as

creditors.” Kirchoff, 496 F.2d at 86.
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Those facts are inapplicable in this case. Bank did not have
to file a proof of claim®as a defensive maneuver” — Bank asserted
there was no equity in the Residence and it filed a multi-mllion
dol l ar unsecured claim as well as a secured claim The existence
of those clains does not depend on the second claimfor relief
bei ng “resol ved adversely” to Bank. Modreover, the policy

identified in Castlerock would be undermned if the second cl aim

for relief were classified as non-core: then the Chois would have
to “split their cause of action” because their second claimfor
relief constitutes not only a claimagainst Bank but also a
possi bl e set-off to Bank’s secured cl ai mand hence a defense to
Bank’ s assertion that there is no equity in the Residence. In
fact, Bank’s own nineteenth affirmative defense is for set-off.
Finally, Bank did not nove the district court to withdraw the
reference to this court, and that is another reason why splitting
this case between two courts at this late stage is inappropriate.
In sum Bank filed its proofs of claimvoluntarily and this
court cannot find that Bank woul d have declined to file those
clainms but for the presence of the second cause of action before
this court; the Chois’ second claimfor relief is “part and
parcel” of the process of allow ng or disallow ng Bank’s secured
and unsecured clains; the second claimfor relief and Bank’s
asserted clains woul d each be conpul sory counterclai ns agai nst the
ot her outside of bankruptcy; and designating the second claimfor
relief as non-core would force the Chois to “split” their second
claimfor relief. For all of these reasons, this court rules that
the Chois’ second claimfor relief is a core proceeding under the

facts of this case. See Durkin v. Benedor Corp. (Inre G1I.
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| ndustries, Inc.), 204 F.3d 1276, 1279-80 (9th G r. 2000) (core

proceedi ng i ncluded not only determ nation of proof of claim
itself but also determnation of validity of underlying agreenents
bet ween parties based on alleged | ack of nmutual intent between
parties and | ack of consideration).

C. The Chois are entitled to rescind the Mdification and

therefore reformtheir obligations under the Deed of

Trust.

In the Order Denying Mtion the court set forth the |egal
principles on which it permtted the Chois to take this matter to
trial. As stated therein, whether they could prove their
al l egati ons woul d be determ ned as a factual matter. No purpose
woul d be served by restating the legal theories the court |eft
open for the Chois to apply. Rather, the followng wll
denmonstrate how the application of those theories to the
established facts | eads the court to reach the result that it
does.

1. Absence O Fraud

In their trial brief the Chois set forth the well-known
el ements of fraud that nust be established to justify reformation
of the Mdification under Cal. Cv. Code 8 3399. It is sufficient
to focus only on the third elenent, intent to induce or deceive,
to denonstrate that the Chois may not prevail on this theory.
They have the burden to prove, but did not prove, that Bank or any
of its representatives set out on a course of action that resulted
in execution of the Modification with the intent to trick or
deceive the Chois. |In fact, any such willful intent is conpletely

negated by the fact that the 1997 Credit docunents thensel ves do
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exactly what Bank wanted to do, nanely restructure NFP' s debt and
remove the $2 MIlion Cap. |If the Chois were tricked, they had
anpl e opportunity to learn that it was about to happen and how
such events woul d affect them

The Chois no doubt contend that it is precisely the failure
of Bank, and in particular Zhu, Luo and Chan to point out the
| egal effect of the Modification, that establishes fraud. The
court is convinced that the nmere showing of a failure to disclose,
in light of the sequence of events that did in fact provide the
Chois with anple opportunity to understand the docunents, negates
any inference of actual intent to deceive. No such proof can be
found fromthe evidence submtted.

2. Unilateral M stake

As noted in the Order Denying Mtion, the parol evidence rule
of CCP § 1856(a), does not prevent the Chois from proving that
they did not read the Modification as a result of their unilateral
m st ake under circunstances the Bank knew or suspected to be
present.® However, the Chois’ burden is high: the courts have

generally required clear and convincing proof, or sonething nore

than a preponderance of the evidence. Messner v. Mllory, 107
Cal. App. 2d 377, 381 (1951) (unilateral mstake); California
Trust Co. v. Cohn, 9 Cal. App. 2d 33, 40 (1935) (sane); Bernstein
v. Pavich (In re Pavich), 191 B.R 838, 845 (Bankr. E.D. Cal.
1996) (rutual m stake).

“Cl ear and convincing” proof “demands a high probability” but

® As established in the trial briefs and the undisputed
fﬁpts, t he exception based upon nutual m stake does not apply in
this case.
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“falls well short of what is required for a crimnal conviction.”
1 Wtkin, Cal. Evid. 4th 8 38 (2000) (enphasis in original),
citing BAJI (8th ed.), No. 2.62; Cal. Evid. Code 88 115 and 502;
Mattco Forge v. Arthur Young & Co., 52 Cal. App. 4th 820, 848, 849

(1997). The evi dence nmust be of such convincing force that it
denonstrates, in contrast to the opposing evidence, a high
probability of the truth of the facts for which it is offered as
proof. BAJI (8th ed.) No. 2.62.

Based upon the relationship of NFP and the Chois to Bank, the
evol ution of the credit transactions from May, 1996 to May 1997,
t he | anguage of the April 2 Conditional Commitnent Letter, and the
assurances that the | oan docunentation (which included the
Modi fi cation) were consistent with the terns and conditions of the
April 2 Conditional Conmtnent Letter, the evidence is clear, and
the court is convinced, that Bank knew or suspected that the Chois
were unwittingly and unknowi ngly renoving the $2 MIlion Cap by
signing the Mdification, and that such action was material in
connection with their relationship wth Bank.

The court acknow edges that the April 2 Conditional
Conmtnent Letter is exactly that, a conditional comm tnent. But
the course of dealing of the parties encouraged Choi’s reliance on
its terms and, nore inportantly, by stating that the | oan would
not becone effective until the conditions precedent had been
fulfilled, Bank strongly inplied the only conditions were those

stated. Not one of those conditions or the new terns described in
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the letter relate in any way to the $2 MIlion Cap. °® Moreover,
the Modification itself says nothing in its recitals or text about
the $2 MIlion Cap, and only by a careful conparison of the

Modi fication and the Deed of Trust could Choi have di scovered that
the $2 MIlion Cap was being elimnated. Finally, although
Section 7.10 of the 1997 Credit attenpts to evade the rul e that
anbi guities are construed against the drafter, that attenpt is
both factually and legally ineffective. Factually, that section

says “all parties being represented by |egal counsel,” which is
directly contrary to the letter Bank had the Chois sign saying
they were not represented by |legal counsel. Legally, it would not
be enough even were Bank to show that the parties were in equa
bar gai ni ng positions — there nmust be “evidence the actual
provision in dispute was jointly drafted.” Vons Conpanies, |nc.

V. United States Fire Ins. Co., 78 Cal.App.4th 52, 58 (2000), as

nodi fied, review denied. There is no evidence the docunents
elimnating the $2 MIlion Cap was jointly drafted.

When a contract is reforned on grounds of unilateral m stake,
the contract which was intended by the party acting under that
unil ateral mstake is the contract of the parties (provided no
third parties are prejudiced thereby). See Cal. Cv. Code Section
3399; Stare v. Tate, 21 Cal. App. 3d 432, 438-439; 98 Cal. Rptr.
264, 268 (1971); Eagle Indem Co. v. Industrial Accident
Conm ssion, 92 Cal. App. 2d 222, 229; 206 P.2d 877, 881 (1949);

® The April 2 Conditional Conmitnent Letter stated that
“[u] pon conpletion of all the required docunentation and the
satisfaction of the terns and conditions, this credit facility
shall becone effective.” (Enphasis added.) The words “ternms and
conditions” are not defined, but appear to refer to the enunerated
ternms and conditions within that letter.
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Hanlon v. Western Loan & Bldg. Co., 46 Cal.App.2d 580, 603; 116
P.2d 465, 478 (1941) (reformation of deed). Here, no third

parties were or will be prejudiced. The Mdification shall be
reformed so as to reinstate the $2 MIlion Cap. *°

D. The Chois are not entitled to general or punitive

danages.
As stated above, the court is not satisfied that Bank is

guilty of fraud. Rather, it appears that the worst that can be
sai d about Bank’'s practices is that they were careless. The
failure to include in the April 2 Conditional Comm tment Letter
that the $2 MIlion Cap woul d be renobved does not anobunt to a
breach of any covenant of good faith or fair dealing. This is so
for the same reason that Bank will not be held liable for fraud.

E. The Chois are entitled to reasonable attorneys’ fees.

Bank clains there is no right to attorneys’ fees under the
ternms of the parties’ agreenents. Bank’s twelfth affirmative
defense cites CCP § 1021, which states:

Except as attorney's fees are specifically
provided for by statute, the neasure and node of
conpensation of attorneys and counselors at lawis
left to the agreenent, express or inplied, of the
parties; but parties to actions or proceedings are
entitled to their costs, as hereinafter provided.

[ Enphasi s added. ]

California Gvil Code (“Cvil Code”), Section 1717(a),

provides in relevant part:

(a) In any action on a contract, where the
contract specifically provides that attorney's fees
and costs, which are incurred to enforce that

Y Thus, the $2 MIlion Cap is reinposed to linit the amount
of Bank’s secured interest in the Residence. No other provisions
gf the 1997 Credit or the Guarantees are to be affected by this

eci si on.
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Secti

contract, shall be awarded either to one of the
parties or to the prevailing party, then the partK
who is determ ned to be the partK prevailing on the
contract, whether he or she Is the party specified
in the contract or not, shall be entitled to
reasonabl e attorney's fees in addition to other
costs.

on 7.13 of the 1997 Credit provides, in full:
7.13 Legal Expenses and Fees

In the event that Bank enpl oys attorneKs to renedy,
prevent or obtain release froma breach or default
of this Agreenent or the | oan docunents arising out
of a breach or default of this Agreenent or the
| oan docunents or in connection with or contesting
the validity of this Agreenent or the |oan
docunents,['] any of the terns and covenants and
provisions and all condition [sic] hereof or
thereof or any of the matters referred [to0?] herein
or therein or in connection with any bankruptcy or
Eostjudgnent proceedi ng, Bank shall be entitled to
e reinbursed for all of its attorners[’] f ees,
whet her or not suit is filed and including w thout
l[imtation those incurred in each and every acti on,
suit or proceeding including all appeals and
Eetitions therefromand all fees and costs incurred
y Bank in the event that Bank obtain the [sic]
judgnment in connection of [sic] the enforcenent and
Interpretation of this Agreenment or the | oan
docunents [then?] Bank shall be entitled to recover
from Borrower and each [sic], all costs and
expenses incurred in connection with the
enforcenent of such, including, wthout Iimtation,
attorneKs[’] fees, whether incurred prior to or
after the entry of the judgnent. The provision of
this subsection is [sici severabl e fromthe other
provi sions of the Agreenent and shall survive the
entry of judgnent referred to herein and shall not
be deened nerged into any judgnment. [Enphasis
added. ]

N N DN N N DN
0 N o 0o A~ W

Bank makes no argunent on the attorneys’ fee issue other than
citing CCP § 1021. Presunably Bank is suggesting that the policy
of nmutuality enbodied in Cvil Code 8§ 1717(a) applies only to

H Section 1.1 of the 1997 Credit defines “Loan Docunents”
as including “the Deeds of Trust as anmended by the Modifications,
the Guaranty, ... and all other agreenents, docunents and
i nstrunents executed and delivered by Borrower to Bank in

connection herewith and therewith.”
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actions to “enforce” a contract, and therefore does not apply to
the Chois’ action, which could be characterized as one “in
connection with” or “contesting the validity of” the Mdification.
However, California courts have interpreted Section 1717 to apply
where plaintiff’s action successfully chall enges “the
enforceability” of the contract, or in this case a portion

t her eof . Star Pacific Investnents, Inc. v. Oo Hlls Ranch, Inc.

121 Cal. App. 3d 447, 460 (1981). Like the attorneys’ fee
provision in this case, the one in Oo Hlls arguably was broader
than “enforcenment”: it required paynment of attorneys’ fees “in
any action or proceeding in which Beneficiary [Oo Hills] or
Trustee may appear, and in any suit brought by Beneficiary to
foreclose this Deed.” 1d. at 459.

The Oro Hills court enphasized the statutory purpose of
“mutuality” and that if the deed of trust beneficiary therein had
prevailed it certainly would have sought attorneys’ fees. |[d. at
459-460. The same is true of Bank, which prayed for attorneys’
fees in its Answer and First Anended Answer. See WAgner V.

Benson, 101 Cal . App. 3d 27, 36-37; 161 Cal.Rptr. 516, 522 (1980)

(enphasi zing nutuality of renmedy); Nevin v. Salk, 45 Cal. App. 3d
331, 338-340; 119 Cal.Rptr. 370, 374-375 (1975) (sane).

For the foregoing reasons, this court is persuaded that an
award of attorneys’ fees is proper in this case.

VI . Concl usi on

The Choi s have requested a separate hearing to determ ne the
reasonabl e anount of their attorneys’ fees and costs. Wthin
thirty days of the date of service of this Menorandum Deci sion,

the Chois shall file, serve and set for hearing a notion pursuant
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to B.L.R 7007-1 for allowance of their reasonable attorneys’ fees
and costs, with a declaration attaching detailed time and expense
records. The Chois shoul d address whether such award shoul d be
set off against Bank’s secured or unsecured clainms, or should be
awarded as a separate judgnent against Bank in the Chois’ favor.
The Chois are entitled to judgnent on their first claimfor
relief; Bank is entitled to judgnent on the Chois’ second claim
for relief. The Mdification shall be reformed so as not to
elimnate the $2 MIlion Cap. The Chois shall be entitled to
their reasonable attorneys’ fees and costs. Because it is unclear
whet her those attorneys’ fees and costs will be a separate
judgnment or will reduce Bank’s clainms, this court will not enter
judgnment at this time. After resolution of the attorneys’ fees
i ssue, the court will enter a final judgnment, consistent with this
Menor andum Deci si on and the resol ution of the foregoing attorneys’
fees issue.

Dat ed: February 26, 2001

Denni s Mont al |
United States Bankruptcy Judge
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