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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Case No. 99-57776
ROBERT WOO, Chapter 13
Debt or .
/
ORDER SUSTAI NI NG OBJECTI ON TO CONFI RMATI ON

l. | NTRODUCTI ON

During a trial on an objection to confirmation of the debtor’s
Chapter 13 plan held on August 1, 2000, the Court was presented

with the issue of whether a security interest in al |

inventory” of a retail business includes inventory acquired after
execution of the security agreenment or is limted to inventory in
exi stence at the time the security agreenment was created. As
di scussed bel ow, the Court follows the position taken by the Ninth

Circuit Court of Appeals in Paulman v. Gateway Venture Partners

11, L.P. (ILnre Filtercorp, Inc.), 163 F.3d 570, 578-82 (9" Cir.

1998), cert denied 510 U S. 867, 114 S.Ct. 190 (1993) that a
securityinterest in*®“inventory” includes after-acquiredinventory.
Consequently, the objection to confirmation is sustained.
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1. BACKGROUND

Ronal d McCGee and Janmes Del Biaggio (“objecting creditors”)
owned and operated aretail religious goods store (“the business”)
| ocated in San Jose, California. On May 29, 1998, the objecting
creditors entered into a witten agreenent to sell the business to
Robert Wbo (“debtor”) and his wife, Janice, for $93,240.00. The
parties orchestrated the sale as a purchase noney transaction
wher eby the debtor paid no noney down and the objecting creditors
financed the entire sales price through an interest-free loan to
t he debtor.

A prom ssory note executed in conjunction with the sale
contains the repaynment terns of the | oan; the debtor and his wfe
were to pay for the business in 36 nmonthly installnments of
$2,590.00 to the objecting creditors, conmenci ng August 1, 1998 and
concluding July 1, 2001. Further, if the debtor defaulted on any
install ment paynent the balance of the |oan would becone due
i mmedi ately.

The objecting creditors obtained security for this |oan by

taking a security interest in the business’s assets, including “all

furniture, fixtures, equipnent, trade nanme, goodw ll, |ease,
| easehol d i nprovenents, inventory and all assets of the
busi ness....” (enphasis added). Objecting creditors perfectedthis

security interest by filing a financing statement wth the

California Secretary of State on July 14, 1998.1

1 hj ecting creditors actual ly executed two financing statenents. The first financing

statenent was filed with the Secretary of State on July 14, 1998, while the second was filed
on February 16, 2000. However, the only difference between the two is that the second provides
“Products of Collateral are also covered,” while the first financing statenment does not
contain this |anguage.
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On Decenber 7, 1999, approximately a year and a half into the
repaynent schedule, the debtor filed an individual Chapter 13
bankruptcy petition. One nonth |later, in January 2000, debtor and
his wife defaulted on paynment of the note.

The objecting creditors, in turn, filed an objection to

confirmati on of the debtor’s Chapter 13 plan, based on the plan’s

treatment of the objecting creditors’ lien on the business’s
assets. Specifically, the objecting creditors contend that the
| anguage in the security agreenent covering “all ... inventory”
necessarily includes after-acquired inventory, i.e., inventory

acqui red subsequent to execution of the security agreenent.

The debtor, however, clains that since the security agreenent
contains no explicit after-acquired property clause, any i nventory
covered by the security agreenment is limted to the business’s
inventory in existence at the tinme the security agreenent was
executed; any inventory acquired subsequent to execution of the

security agreenent is free fromthe objecting creditors’ security

i nterest.
L. DI SCUSSI ON
A. Under the Ninth Circuit’s decision in Filtercorp, a
security agreement covering “inventory” creates a

rebuttabl e presunption that the agreenment also includes
after-acquired inventory.

The Ninth Circuit Court of Appeals addressed whether, under
Washi ngton State law, the term®“inventory” in a security agreenent

I ncludes after-acquired inventory in FEiltercorp, Inc. v. Gateway

Venture Partners 111, L.P., supra at 578-82, concluding that there

is apresunption that after-acquired i nventory is included. During

its in-depth discussion of this issue, the Court reasoned that
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while “[a] mnority of jurisdictions require express |anguage
evidencing the parties’ I nt ent to cover after-acquired
i nventory...,” the nore persuasive position is that “adopted by the
majority of jurisdictions, that a security interest in inventory
presunptively includes an interest in after-acquired
inventory.” 1d. at 578-709.
The Court adopted the majority view based on the conmon sense

notion that since “inventory ... [is] constantly turning over, ‘no

creditor could reasonably agree to be secured by an asset that

woul d vanish in a short tinme in the normal course of business.

Id. at 579, gquoting Stounbos v. Kilimik, 988 F.2d 949, 955 (9t"
Cir. 1993). Nevertheless, the Court added the follow ng
qual i fication:

The presunption that a grant of a security interest in
inventory ... includes after acquired property is of
course rebuttable. For exanple, the presunption woul d be
overcome where the security agreenent |anguage itself
mani fests an intent to Ilimt the collateral to specific
identified property, where a party presents clear
evi dence of contenporaneous intent to |limt the
collateral, or where the debtor can denonstrate that it
was engaged in a type of business where the named
collateral ... does not regularly turn over so that the
rationale for the presunption does not apply.

ld. at 581.

B. Filtercorp is applicable to this case, as the rel evant
portions of Washington's Article 9 are substantially
Identical to California s Article 9.

The issue before the Court is whether the description of a
particul ar piece of collateral, i.e., “inventory,” in the parties’
security agreenent enconpasses after-acquired inventory. Thi s
issue is nerely a subset of the |large body of case | aw addressing

when a description of <collateral in a security agreenent is

sufficient for purposes of the agreement’s enforceability. See
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generally VWhite & Summer, Uniform Commercial Code, Vol. 4 § 31-4
(Descriptions & 9-203 Security Agreenent) at 107 (4th ed. 1995).

Uni form Commerci al Code 88 9-203 and 9-110 set the statutory
framework for what is a “sufficient” description of collateral in
a security agreenent. Id. California’ s version of these two
sections is virtually identical to the original UCC | anguage.

California Conrercial Code § 9203(1) provides that with regard
to a witten security agreenent, a security interest is not
enf orceabl e agai nst the debtor and third parties until all three
of the following requirenents are net: (a) “the debtor has signed
a security agreenment which contains a description of the
collateral” (enphasis added); (b) value has been given; and (c)
t he debtor has acquired “rights” in the collateral. California
Commrerci al Code 8§ 9110, in turn, provides that “... any description
of ... personal property is sufficient whether or not it is
specific if it reasonably identifies what is described....”

Since Washington’s versions of 88 9-203(1) and 9-110 are
virtually identical to their California counterparts, cases
addressing sufficiency of collateral description under Washi ngton
| aw are highly instructive when interpreting the same i ssue under
California law. See RCWA 62A.9-203(1); 62A.9-110. Therefore, in
t he absence of any California |law that addresses the issue, the
Court applies the Ninth Crcuit’'s analysis of Washington law in

Filtercorp to this case.

C. The debtor has failed to rebut the presunption that
“inventory” includes after-acquired inventory.

The debtor presented no credible evidence, either in his

responsi ve papers or in the evidence he presented at trial, that
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rebuts the presunption adopted in Filtercorp, i.e., that

“inventory” in a security agreenment includes after-acquired
I nventory. The only evidence submtted on this point is the
debtor’s testinony that when the parties entered into the security
agreenent they did not intend for the agreenent to include after-
acquired inventory. The Court does not find the debtor’s testinony
credible on this point. Consequently, the debtor has failed to
rebut the Filtercorp presunption.

V. CONCLUSI ON

The Court finds that the description of “inventory” in the
security agreenent included after-acquired inventory. The
obj ecting creditors’ objection to confirmation is sustained.

DATED

JAMES R GRUBE
UNI TED STATES BANKRUPTCY JUDGE
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Case No. 99-57776

UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A
CERTI FI CATE OF SERVI CE

I, the wundersigned, a regularly appointed and qualified
Judicial Assistant in the office of the Bankruptcy Judges of the
United States Bankruptcy Court for the Northern District of
California, San Jose, California hereby certify:

That 1, in the performance of my duties as such Judicial
Assistant, served a copy of the Court's: ORDER SUSTAI NI NG
OBJECTI ON TO CONFI RMATI ON by placing it in the United States Mail,

First Class, postage Frepai d, at San Jose, California on the date
shown bel ow, |n a seal ed envel ope addressed as |isted bel ow

| declare under penalty of perjury under the laws of the
United States of Anerica that the foregoing is true and correct.

Execut ed on at San Jose, California.

LI SA OLSEN

Devi n Der ham Bur k

Chapter 13 Trustee David R Sylva, Esg.

P. 0. Box 50013 LAW OFFI CES OF DAVID R SYLVA

San Jose, CA 95150-0013 1925 South W nchester Bl vd.
Suite 204

Cat hl een Cooper Moran Canmpbel |, CA 95008

MORAN LAW GROUP, | NC.

800 California Street, Suite
203

Mountain View, CA 94041
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