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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re: Case No. 95-57698-JRG
SAl SOLEDAD ENERGY, | NC., Chapter 7
Debt or . MEMORANDUM DECI SI ON ON AXEL
JOHNSON' S MOTI ON TO EXCLUDE
PAROL EVI DENCE

l. | NTRODUCTI ON

Before the court is Axel Johnson’s Mdtion to Exclude Parol
Evi dence offered by the debtor SAl Sol edad Energy, Inc. The
of fered evidence that is the subject of the notion includes:
t he Decl arations of John Flegel, Robert Menbreno, Barry Flynn
and Archibald Mull, as well as Exhibits “F” through “O that
were submitted in connection with the declarations. For the
reasons hereafter set forth, the notion will be granted in part

and denied in part.

1. CALIFORNI A'S PAROL EVI DENCE RULE
Before reaching the substance of the notion, the court nust
review the | egal standard for allow ng the introduction of parol

evidence. California s parol evidence rule is set forth in
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California Code of Civil Procedure 8§ 1856.! It provides that
where the parties have set forth the ternms of their agreement in
a witing which they intend as a final expression of their
agreenent, the terns may not be contradicted by evidence of any
prior agreement or of a contenporaneous oral agreenent. [8§
1856(a).] The court nust determ ne whether the witing was
intended by the parties as a final expression of their agreenent
wth respect to the ternms included in the witing, and whet her
the witing is intended as a conpl ete and excl usive statenment of
the terms of the agreement. [8 1856(d).]

Section 1856 does not make inadm ssi ble extrinsic evidence,

L All statutory references are to the California Code of Civil Procedure unless otherwise indicated.

Section 1856 provides:

(a) Terms set forth in awriting intended by the parties as a final expression of their agreement with
respect to such terms as are included therein may not be contradicted by evidence of any prior
agreement or of a contemporaneous oral agreement.

(b) Theterms set forth in awriting described in subdivision (a) may be explained or supplemented by
evidenceof consistent additional termsunlessthewritingisintended al so asacompleteand exclusive
statement of the terms of the agreement.

(c) Theterms set forth in awriting described in subdivision (a) may be explained or supplemented by
course of dealing or usage of trade or by course of performance.

(d) The court shall determine whether the writing is intended by the parties as a final expression of
their agreement with respect to such termsasareincluded therein and whether thewriting isintended
also as acomplete and exclusive statement of the terms of the agreement.

(e) Where a mistake or imperfection of the writing is put in issue by the pleadings, this section does
not exclude evidence relevant to that issue.

(f) Where the validity of the agreement is the fact in dispute, this section does not exclude evidence
relevant to that issue.

(g) Thissection doesnot exclude other evidence of the circumstances under which the agreement was
made ortowhichit rel ates, asdefined in Section 1860, or to explain an extrinsic ambiguity or otherwise
interpret the terms of the agreement, or to establish illegality or fraud.

(h) Asused in this section, the term agreement includes deeds and wills, aswell as contracts between
parties.
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ot her than that made i nadm ssi ble by subdivisions (a) and (b),
which is offered to interpret or explain the nmeaning of the
terms of a witten agreenent, regardl ess of whether the witing
Is intended by the parties as a final, conplete, and excl usive
statenment of those terns. [8 1856(g) and Law Revi sion

Comm ssion Conment to 8 1856.] Evidence offered to interpret or
explain the nmeaning of the terns of a witten agreenent is
subject to the normal rules of adm ssibility and construction of
instrunents, including the rule that the “test of adm ssibility
of extrinsic evidence to explain the meaning of a witten
instrunent is not whether it appears to the court to be plain
and unanbi guous on its face, but whether the offered evidence is
rel evant to prove a nmeaning to which the | anguage of the

instrunent is reasonably susceptible.” Law Revision Conm Ssion

Comment to 8 1856, citing, Pacific Gas & Electric Co. v. G W

Thomas Dravage & Rigging Co. Inc., 69 Cal.2d 33, 37, 69

Cal . Rptr. 561, 564 (1968).

The applicability of the parol evidence rule under
California law involves a two-step inquiry. First, the court
must ask whether “[t]he witing [was] intended to be an
integration, i.e., a conplete and final expression of the
parties’ agreenment, precluding any evidence of coll ateral

agreenments.” Banco do Brasil, S.A v. Latian, Inc., 234

Cal . App. 3d 973, 1001, 285 Cal.Rptr. 870, 886 (1991), cert.
deni ed, 112 S.Ct. 2967, gquoting Gerdlund v. Electronic
Di spensers Int’'l, 190 Cal. App.3d 263, 270, 235 Cal.Rptr. 279

(1987). If it was, the court nust then deci de whether “the
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agreenment [is] susceptible of the neaning contended for by the
party offering the evidence.” 1d. If it is, then the parol
evidence is adm ssible.

The question of whether an agreenent or agreenents
constitute an integration of all of the parties’ agreenents, is
a question of “[w] hether the parties intended the witten
I nstrunent to serve as the exclusive enbodi mrent of their

agreenent,” and is to be determ ned by consideration of all of
t he circunstances. Id. (Enphasis in original.) The
appearance of an “integration clause” in the contract “may well
be concl usive on the issue of integration.” [|d.

If the agreenment in question is found to be integrated, the
court nmust then determne if the agreenment is susceptible of the
meani ng contended by the party offering the evidence. The test
of adm ssibility of extrinsic evidence to explain the nmeaning of
a witten agreenent is not whether it appears to the court to be
pl ai n and unanbi guous on its face, but whether the offered

evidence is relevant to prove a neaning to which the | anguage is

reasonably susceptible. Banco do Brasil, 234 Cal.App.3d 973,

1009, 285 Cal.Rptr. 870,891 (citation omtted). |In other words,
extrinsic evidence is adm ssible to prove a neaning to which the
| anguage of a contract is reasonably susceptible, even though on
its “four corners” the instrunment appears to the court to be

cl ear and unanbi guous. Brawthen v. H & R Block, Inc., 28

Cal . App. 3d 131, 136, 104 Cal.Rptr. 486, 490 (1972). However ,
this rule does no nore than all ow extrinsic evidence of the

parti es’ understanding and intended neani ng of the words used in
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their witten agreenent. [d.

When presented with a parol evidence question, the court
must prelimnarily consider all credible evidence offered to
prove the intention of the parties, including testinony as to
the circunmstances surroundi ng the maki ng of the agreenent,

i ncludi ng the object, nature and subject matter of the witing,
so that the court can place itself in the sane situation in
which the parties found thenselves at the time of contracting.

Pacific Gas & Electric Co., at 69 Cal.2d 33, 39-40, 69 Cal.Rptr.

561, 565. If the court decides after considering this evidence,
that the | anguage of the contract, in the light of all of the
circunstances, is fairly susceptible of either one of the two

i nterpretations contended for, extrinsic evidence relevant to
prove either of such neanings is adm ssible. |1d. at 69 Cal.2d
33, 40, 69 Cal.Rptr. 561, 565-6.

When objection is made to any particular item of evidence
offered to prove the intention of the parties, the trial court
may not yet be in a position to determ ne whether in the |ight
of all of the offered evidence, the itemobjected to will turn
out to be adm ssible as tending to prove a neaning of which the
| anguage of the instrunent is reasonably susceptible or
i nadm ssible as tending to prove a nmeani ng of which the | anguage
is not reasonably susceptible. 1d. at fn. 7. In such case, the
court may admit the evidence conditionally by either reserving
its ruling on the objection or by admtting the evidence subject
to a notion to strike. 1d.

(N DI SCUSSI ON
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Axel Johnson’s notice of its notion indicated it objected
to the entirety of the declarations of Barry Flynn, Robert
Menbreno, John Fl egel and Archibald Mull, 111, as well as
Exhibits “F" - “O" that are referenced in the declarations. At
the hearing, Roger Mead, counsel for Axel Johnson, clarified
that there are two branches to the notion:

The first part of the notion seeks to exclude parol
evi dence offered by SAl to support its contention that
the 1992 Settl enent Agreenent and 1992 Amendnent
Agreenment extinguished or nodified in some way Axel
Johnson’s rights under the 1990 Purchase Agreenent, ?
and specifically Axel Johnson’s rights under paragraph
8.9 of the 1990 agreenent, whatever those rights my
e.

The second part of Axel Johnson’s motion is to exclude

SAl’ s parol evidence as to what paragraph 6.9 of the

1990 Purchase Agreenent nmeans, that is, what is neant

by “determ nes not to proceed with devel opment of a

pr oj ect ?”

Axel Johnson does not identify the specific line itens of
each decl aration and exhibit it contends violate the parol
evi dence rule, nor does it provide an analysis of the |egal
bases upon which the parol evidence rule is violated with
respect to each item of evidence it objects to.® The court does
not believe that the entirety of the evidence offered is
excl uded under the parol evidence rule because much of the

of fered evidence is not contradictory in nature but instead is

2 Thefull title of the 1990 agreement is“ Agreement Among SA| Energy, Inc. and Axel Johnson Energy Devel opment,
Inc. for the Sale and Purchase of Axel Johnson Soledad, Inc.” The agreement is referred to as the “1990 Purchase
Agreement" in thisdecision.

3

Axel Johnson did identify alimited number of specific paragraphs its objects to and theissue or argument to which the
evidence relates (see, Motion at pp. 7-8, paragraphs 1-4). However, the remainder of Axel Johnson’s objectionsto the
declarations are submitted in string citation form, without analysis as to why the various items of evidence are
inadmissible under the parol evidence rule (Motion at pp. 9-11, paragraphs 1-4). Thereis similarly no analysis with
respect to a number of the exhibitsit contends are inadmissible under the parol evidencerule.
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offered to interpret or explain the meaning of ternms of the
written agreenent, or to explain the circunstances surroundi ng
execution of the docunments. The court will therefore issue a
ruling as to the categories of evidence the court finds violate
or do not violate the parol evidence rule.

A. Did the 1992 Settlenment Agreenent Extinguish Axel
Johnson’s Rights Under the 1990 Purchase Agreenent?

SAl offers evidence that only Oeberst had an option to
acquire the PG&E Power Purchase Agreenment ("PPA") back from SAl
and that paragraphs 6 and 13 extingui shed Axel Johnson’s rights
under the 1990 Purchase Agreenent.

In the event that SAl determ ned not to proceed with the
project set forth in the 1992 Settl ement Agreenment, paragraph 6
gave Oeberst the option to reacquire the PPA for no
consi deration but required the consent of “other third parties.”*
Par agraph 13 prevented SAl fromassigning its interest in the
PPA wi t hout the consent of Archibald Mull 111, and provided for
an order of distribution in the event SAl assigned or alienated
its interest in the power agreenent, or in the event SAl

recei ved proceeds from P&E from a further anendnment of the PPA. °

4 Paragraph 6 provides:

In the event that SAISE determines not to proceed with the Project, SAISE agrees to immediately
notify Archibald Mull 111 [counsel for Oeberst] inwriting thereof. If such noticeisgiven, or if the Note
Due Date shall not have occurred by June 30, 1995, the Oeberst & Associates Holding Trust shall
have an option to acquire at no cost from SAISE the PG& E Power Agreement upon demanding
assignment thereof, subject to any consent from PG& E or otherthird partiesthat may berequired for
the assignment thereof.

® Paragraph 13 providesin part:

(a) SAISE may not assign all or substantially all of itsinterest in the PG& E Power Agreement without

the consent of Archibald Mull 111, which consent shall not be unreasonably withheld. In the event
that SAISE entersinto any further amendment of the PG& E Power Agreement which hasthe effect of
7
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The 1992 Settl enment Agreenment contains an integration
cl ause at paragraph 11, which provides that the agreenment was
not intended to alter any of the agreenments SAl and Axel Johnson
had between thenmselves.® Since the agreenent was integrated, the
next inquiry under the parol evidence rule is whether the
evi dence offered by SAl is reasonably susceptible to its
interpretation that the 1992 Settl enent Agreenment extingui shed
Axel Johnson’s rights under the 1990 Purchase Agreenent. The
court finds that it is not.

The | anguage of paragraph 11 of the 1992 Settl enent
Agreenment clearly provides that the agreenment does not alter any
agreenents between SAl and Axel Johnson. This is consistent
with the circunstances surroundi ng the maki ng of the agreenent.
The 1992 Settl enment Agreenment was a settlement by SAl and Axel
Johnson as defendants in a |lawsuit with Oeberst. It was not an
agreenment between thensel ves. The fact that SAl and Axel
Johnson entered into the 1992 Amendnent Agreenent further

supports this fact. The preanble of the 1992 Anendnent

deferring the Article 12 deadline thereof as amended in the First Amendment, as a result of which
SAISE receives any cash payment from PG& E, such cash payment shall be treated as Net Proceeds
and shall be distributed in accordance with paragraph 13(b)(1) and (ii) hereof.

(b) Inthe event that, prior to the Note Due Date, SAISE assigns or otherwise alienatesitsinterest in
the PG& E Power Agreement in such fashion as to substantially end SAISE’s active involvement in
the Project, then the Net Proceeds thereof shall be treated asfollows:

[distribution scheme omitted)].
® Paragraph 11 provides:

While this Agreement is intended to be a complete and comprehensive settlement of all claims and

disputes as between Plaintiffs on the one hand and Defendants on the other hand, nothing hereinis
intended to affect or alter in any way the status of agreements, claims, or disputesthat any of Plaintiffs
may have among themselves, or that Defendants may have among themselves.
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Agreenment provides that it “is intended to be a side agreenent
bet ween the parties hereto with respect to their entry into and
performance of that certain [1992 Settlenent Agreenent] . . . .~

Further, the attorney who jointly represented Axel Johnson and
SAl with respect to the 1992 Settl enment Agreenent, Charles
Treat, had a conflict of interest which would have precluded his
representation of the individual interests of either Axel
Johnson or SAI.

Havi ng consi dered all of the evidence offered, the court

does not find the 1992 Settl enent Agreenent reasonably

susceptible of SAl’s interpretation that it extinguished Axel

Johnson’s rights under the 1990 Purchase Agreenent. The
evi dence contradicts the clear |anguage of paragraph 11 of the
1992 Settlenment Agreenent. Therefore, the evidence offered to
support that Axel Johnson’s rights under paragraph 6.9 of the
1990 Purchase Agreenent were extinguished by the 1992 Settl enent
Agreenent is barred by the parol evidence rule. [8 1856(a).]
Accordi ngly, Axel Johnson’s notion is granted as to this
cat egory of evidence.
B. Did the 1992 Settlenment Agreement Grant Oeberst a Right
to Reacquire the PPA Superior to Any Ri ght Axel Johnson
May Have Had?
SAl offers evidence in support of an interpretation of the
1992 Settl enent Agreenment that Oeberst had a right to acquire
t he PPA which was superior to any right of Axel Johnson. This
interpretation preserves Axel Johnson’s rights under the 1990

Purchase Agreenment, except those rights would be secondary to

the rights of Oeberst. The court finds that this is an
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interpretation to which the | anguage is reasonably suscepti bl e.

The 1992 Settl enment Agreenment contains an integration
cl ause as previously indicated, and it clearly expresses the
parties’ intention that the agreenents between SAl and Axel
Johnson were not altered. SAl seeks to introduce evidence to
support an interpretation that follow ng execution of the 1992
Settl enent Agreenent, Oeberst had the superior right to obtain
the PPAin the event SAl did not proceed with the project
descri bed in the agreenment. |In support of this interpretation,
SAl’ s evidence focuses upon paragraphs 6 and 13 of the 1992
Settl ement Agreenent.

SAl’s interpretation of paragraph 6 of the 1992 Settl enment
Agreenment is that Axel Johnson was not a “third party” whose
consent was necessary in order for Oeberst to get the PPA. This
is a reasonable interpretation since Axel Johnson was a party to
the 1992 Settl enment Agreenment and was referred to throughout the
1992 Settlenment Agreenent as “AJED.” |If Oeberst’s rights to
reacquire the PPA were subject to Axel Johnson’s rights under
paragraph 6.9 of the 1990 Purchase Agreenent, it is a reasonable
argunent that paragraph 6 of the 1992 Settl| enent Agreenent woul d
have identified Axel Johnson by nane rather than as a “third
party.” The argunent that Axel Johnson was not a “third party”
is also a reasonable interpretation in the context of the
busi ness transacti on, because it seens unlikely that Oeberst
woul d al | ow Axel Johnson, a defendant in its lawsuit and a
conpany who was out of the alternative energy business, to have

superior rights to the PPA. The interpretation is further
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bol stered by paragraph 13, which prohibited assignnent of the
PPA by SAlI without the consent of Archibald Mull, 111, but no
mention is made of Axel Johnson’s consent as al so being required
prior to assignnment of the PPA
While the court has found that the evidence offered by SAI
that the 1992 Settl enent Agreenment extinguished Axel Johnson’s
ri ghts under the 1990 Purchase Agreenent contradicts paragraph
11 of the Settlenment Agreenent, the court finds that the
evi dence offered by SAl in support of Oeberst having the
superior rights to the PPAis an interpretation to which the
Settl enment Agreenment is reasonably susceptible. For these
reasons, the court will allow SAl to introduce evidence that
OCeberst had the superior rights to the PPA as of 1992.
C. Did the 1992 Amendnment Agreenment Extingui sh Axel
Johnson’ s Rights under Paragraph 6.9 of the 1990 Stock
Pur chase Agreenent ?
The preanble to the 1992 Amendnent Agreenment provides:
Thi s Amendnment Agreenent anends and
supersedes Article 5 of that certain [1990
St ock Purchase Agreenent].
This Amendnment Agreenent is intended to be a
si de agreenent between the parties hereto
wth respect to their entry into and
performance of that certain “Settl enent
Agreenment, Rel ease and Wi ver” being
negoti ated anong these parties, on one part,
and the Bankruptcy Trustee of the estate of
Carl H. Oeberst and Associ ates Hol di ng Trust,
on the other part.

Recital A of the Amendnent Agreenent incorporates the
recitals of the 1992 Settlenment Agreenent.

Recital B of the Agreenent provides:
The Sol edad Purchase Agreenment contai ned

certain provisions, chiefly in Article 5
t hereof, concerning the division of responsi-
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bility as between AJED and SAI SE as to any
paynents . . . made or required to be nmade to
t he Oeberst G oup. AJED and SAI SE, as part
of the negotiations toward the Settl enent
Agree-nment and as an inducenent to each of
themto enter into the Settl enment Agreenent,
now desire to anmend and supersede said

provi sions of Article 5 with the provisions
of this Amendnent Agreenent.

Par agraph 1 provi des:

Article 5 of the Sol edad Purchase Agreenent
is hereby deleted in its entirety .

Par agraph 2 provides:

This Amendment Agreenent is . . . entirely
contingent and conditional upon the signature
of the Settl enent Agreenent .o

Par agr aph 3 provides:

Pronmptly upon execution of this Amendnent

Agreenment and of the Settl enent Agreenent,

SAlI SE shall execute and deliver . . . a Note
in the amount of . . . $200, 000.

Par agraph 6 provides:

In the event that SAISE assigns all or a part
of its interest in the PG&E Power Agreenent:
(i) SAISE shall assure that the assignee(s)
agree to assune the obligations of SAISE

her e-under; provided, however, that any

pur ported assignnment of the obligations of
SAlI SE hereunder to any person or party to

whi ch SAI SE does not al so assign the P&E
Power Agreenent shall be null and void and of
no effect; and (ii) SAISE shall apply all Net
Proceeds remai ning after paynments, as defined
in and as required by paragraph 13(b) of the
Settl enment Agreenent, in paynent of the Note
payable to AJED

Par agr aph 8 provides:

Thi s Amendment Agreenent is binding on AJED,
SAl, and SAl SE . :

Par agraph 9 provides:

[ T] he parties declare and represent that no
prom ses, inducenments, agreenments or releases

12
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not expressly contained herein have been
made, and that this Agreenent contains the
entire agreenent between the parties, and
that the terns of this Amendnent Agreenent
are contractual and not recitals only.’

SAl seeks to introduce evidence that the 1992 Anmendnent
Agreenment ended any residual rights of Axel Johnson, other than
paynment on the $200, 000 Not e. The evidence particularly
focuses on paragraph 6 of the 1992 Anmendnent Agreenent as having
been intended to nodi fy paragraph 6.9 of the 1990 Purchase
Agreenent, |eaving Axel Johnson with no remaining rights to
reacquire the PPA.

Havi ng revi ewed the offered evidence, it is unclear at this
juncture what the parties intended was to happen to Axel
Johnson’s rights under paragraph 6.9 of the 1990 Purchase
Agreenment, which is a critical issue in the case. Until such
time as the parties’ intent on this issue is ascertained, the
court is not in a position to rule that SAl’'s evidence in
support of its interpretation of the 1992 Amendnent Agreenent is
adm ssible as tending to prove a neaning to which the | anguage
of the instrunment is reasonably susceptible, or inadm ssible as
tending to prove a neaning of which the |anguage is not
reasonably susceptible. For this reason, the court wll
conditionally admt the evidence offered by SAl that the 1992
Amendment Agreenent nodified and/ or extingui shed Axel Johnson’s

ri ghts under the 1990 Purchase Agreenment, subject to Axel

Johnson’s right to bring a notion to strike at a |ater date.

" The remaining provisions of the 1992 Amendment Agreement are primarily boiler plate, as opposed todeal points.
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D. Wth Respect to the 1990 Purchase Agreenent, \What was
the Meaning in Paragraph 6.9 of the Phrase “determ nes
not to proceed with devel opnent of a project with
respect to the PPA?”

SAl offers evidence that the sale of the PPA to PG&E did
not constitute a determ nation “not to proceed with devel opnent
of a project with respect to the PPA " and the parties did not
intend the interpretation suggested by Axel Johnson. SAl’'s
interpretation is that “determ nes not to proceed” neant failure
to utilize the PPA to generate incone to pay Oeberst’s claim
whi ch was Axel Johnson’s concern at the tinme of the 1990
Purchase Agreenent; and “devel opnent of a project” was intended
to be interpreted with flexibility because the parties knew at
that time that the PPA could be used for a geothermal project
rat her than a bi omass project.

The 1990 Purchase Agreenent contains an integration clause
at paragraph 9.2. The court nust therefore determne if the
agreenent is reasonably susceptible of the nmeaning contended by
the party offering the evidence. After considering all of the

evi dence, the court finds that the | anguage of paragraph 6.9 is

reasonably susceptible of the interpretation offered by SAIl.

The parties did not define the ternms contained in paragraph
6. 9. At the tine the agreenent was entered into, presumably
everyone was happy and the only issue was the potential Oeberst

claim Axel Johnson had just received $2, 205,000 from PGE and
it was receiving another $50,000 from SAl pursuant to the 1990
Purchase Agreenent. Axel Johnson was al so apparently getting

out of the alternative energy business.

14
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Pursuant to the 1990 Purchase Agreenment, SAl took on part
of the potential liability to Oeberst, however Axel Johnson was
still contractually bound to Oeberst for any liability under its
agreement with Oeberst. VWhile it is unclear if the potentia
Oeberst liability was a problem for Axel Johnson, the court
finds that paragraph 6.9 is reasonably susceptible of the
interpretation offered by SAl that the provision "determ nes not
to proceed"” neant failure to use the PPA in sonme manner, SO
that, in the event SAl did not use the PPA, Axel Johnson could
use the PPA to satisfy whatever liability it had to Oeberst.

The evidence offered al so supports that “devel opnent of a
project” is reasonably susceptible to nore than one
interpretation, since the parties did not define the term The
evi dence offered by SAl to support its interpretation of the
meani ng of paragraph 6.9 of the 1990 Purchase Agreenent w ||
therefore be admtted.

| V. CONCLUSI ON

The foregoing shall constitute the court’s ruling on Axel
Johnson’s notion to exclude SAl's parol evidence. The ruling is
w t hout prejudice to Axel Johnson’s right to raise evidentiary
obj ections to the offered evidence.

The court will restore to its cal endar the remaining
matters which were taken under subm ssion at the hearing on

Decenber 5, 1996.8 The court hereby sets a tel ephonic status

8 Excluding the parol evidence motion and debtor’ sopposition thereto, theremaining matters on the court’ sDecember
5th calendar were:

(@ Pre-trial conference re debtor’ s objection to Axel Johnson’s claim;
(b) Debtor’s Third Motion to Compel, and opposition thereto by Axel Johnson;
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conference on the objection to claimfor April 10, 1997 at 9:00
a.m The restored matters will trail the status conference on
the April 10th calendar. The parties shall neet and confer
prior to the status conference so that they can informthe court

how t hey wi sh to proceed with the remaining notions which are

pendi ng.
DATED:
JAMES R. GRUBE
UNI TED STATES BANKRUPTCY JUDGE
(c) Debtor’s Motion for Summary Judgment on Axel Johnson’s claim, and opposition thereto by Axel Johnson;
(d) Axel Johnson’s Motion for Summary Judgment on Debtor’ s liability, and opposition thereto by the debtor;
(e) Debtor’s Motion to Strike Portion of Axel Johnson’s Memorandum in Support of its Motion for Summary
Judgment; and
® M otionto Exclude Declaration of Paul Graf in Support of Axel Johnson’ s Cross-Motion for Summary Judgment.
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