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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Case No. 96-53513-JRG
TRANS- EAGLE CORPORATI ON, Chapter 7
Debt or .
/
SUZANNE L. DECKER, Trust ee, Adversary No. 99-5475
Plaintiff,
VS.
ADDONI CS, et al .,

Def endant s.
/

ORDER GRANTI NG MOTI ON TO DI SM SS BY
ADDONI CS TECHNOLOGY, | NC.

l. | NTRODUCTI ON

This notion cane before the Court for hearing on Cctober 26,
2000, at which tinme the Court took the matter under subm ssion.
After considering the supplemental briefs filed by the parties, the
Court adopts its tentative ruling and grants Addonics’ notion to
di sm ss pursuant to Federal Rule of Civil Procedure 12(c).
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1. BACKGROUND

Approxi mately six nonths before filing for bankruptcy, the
debtor, Trans-Eagl e Corporation, all egedly nmade paynents to vari ous
third parties on behalf of Quake International Corporation
(“Quake”), as part of a failed nerger arrangenent. |n particular,
t he debtor allegedly paid Addonics Technol ogy, Inc. (“Adonics”)
$5, 300 on January 9, 1995 and $5, 300 on February 6, 1996.

The debtor filed its Chapter 11 petition on May 9, 1996, and
the case was later converted to Chapter 7 on June 6, 1996.
Approxi mately two years |ater on May 8, 1998, Suzanne Decker, the
Chapter 7 trustee (“trustee”), comenced adversary proceedi ng 98-
5160- JRG (“avoi dance action”) against Quake to avoid the alleged
prepetition transfers made to Addonics and other third parties
pursuant to 8 548(a).! Addonics was not nanmed as a party to the
trustee’ s avoi dance action and was not served with a summons and
copy of the conplaint.

Utimately, the parties to the avoi dance action stipulated to
a judgnment avoiding the transfers, and the trustee served a notice
of the stipulation and of an opportunity to object on all
transferees, including Addoni cs. Addonics filed no response to the
proposed stipul ati on and a judgnent was entered on January 5, 1999
avoiding the transfers in question, including the $10,600
transferred to Addonics.

Approximately one year |ater, on Decenmber 21, 1999, the
trustee comenced the instant adversary proceeding, 99-5475-JRG

(“recovery action”), against Addonics and other transferees to

1 Unl ess otherwise indicated, all statutory references are to the United States

Bankruptcy Code, 11 U S.C. § 101 et seq.
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recover the purportedly avoided transfers pursuant to 8 550(a).
Addonics, in turn, noved to dism ss the trustee’ s recovery action
under Federal Rule of Civil Procedure 12(c), made applicable to
adversary proceedi ngs under Federal Rule of Bankruptcy Procedure
7012.

[l SUMMARY OF HEARI NG AND TENTATI VE RULI NG

At the hearing on Addonics’ Rule 12(c) notion held on QOctober
26, 2000, the Court found that Addonics, as a non-party to the
avoi dance action, could not be bound by the stipulated judgnent
based solely on notice and an opportunity to be heard; fundanental
due process required that it be named a party to the avoi dance
action in order to be bound by the judgnent.? 3 The trustee
subm tted no credi ble authority to refute this proposition. Since
the statute of Iimtations for filing a 8 548 adversary proceedi ng
agai nst Addonics had already expired under 8 546(a), the Court
entered a tentative ruling in favor of Addonics.*

Al t hough prepared to grant Addonics’ notion at the concl usion
of the hearing, the Court delayed making a final ruling for the
sol e purpose of allowing the parties to address in witing an
ar gument raised orally by the trustee at t he hearing.

Specifically, the trustee argued that she was not tine barred from

2 see e.0., Inre Halpert & Co., Inc., 254 B.R 104, 116 (Bankr.D.N. J. 1999) (“Both the

transferor and the transferee should be named as necessary parties to a fraudul ent transfer
suit.”); 5 Collier on Bankruptcy, { 548.07[1] at 548-54 [15" ed. revised 2000].

3 The Court noted that al though in many instances Congress placed specific |anguage in
the Bankruptcy Code allowi ng individuals to be bound after notice and an opportunity to be
heard, no such provisions pernit binding non-parties to judgnments in adversary proceedings.

4 The Court i ncorporates by reference all comrents made to the parties at the Cctober
26, 2000 heari ng.
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filing an avoi dance action agai nst Addoni cs because 8 550(f), and
not 8 546(a), contained the applicable statute of limtations.
However, after considering this issue, it is clear that 8§ 546(a)
contains the applicable statute of limtations.

| V. DI SCUSSI ON

Avoi dance of a transfer under 8§ 548(a) and recovery of the
avoi ded transfer under 8 550(a) are two separate and distinct
actions. See 5 Collier on Bankruptcy, T 550.01[1] at 550-3 [15th
ed. revised 2000] (“Section 550 ... ‘enunciates the separation
bet ween t he concepts of avoiding a transfer and recovering fromthe
transferee.’”). Nevert hel ess, recovery under 8 550(a) cannot
proceed until a transfer has first been avoi ded. As 8§ 550(a)
clearly provides, “to the extent that a transfer is avoided under
section ... 548 ... of this title, the trustee may recover, for the
benefit of the estate, the property transferred....” (enphasi s
added) Conceptually, recovery nust foll ow avoi dance.

As the trustee stated correctly at the hearing, 88 548(a) and
550(a) have separate statutes of limtations. Section 548(a)’s
statute of limtations is contained in 8 546(a), and provides:

An action or proceedi ng under section 544, 545, 547, 548,

or 553 of this title nmay not be commenced after the

earlier of—

(1) the later of—
(A) 2 years after the entry of the order
for relief; or
_ B?_ 1 year after the appointnent or

el ection of the tirst trustee under section 702, 1104,

1163, 1202, or 1302 of this title if such appointnment or

such el ection occurs before the expiration of the period

specified in subparagraph (A); or
(2) the time the case is closed or dism ssed.

In contrast, 8 550's statute of |limtations is contained in 8
550(f),
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and provi des:
11111
11111
11111

An action or

proceedi ng under

this section may not

be

commenced after

(1) one year

on account of
sought; or

(2)

Al t hough common

consol i dated action

adversary proceedi ng,

the time the case is closed or

the earlier of — _
after the avoi dance of the transfer

which recovery under this section is

di sm ssed.

practice is for a trustee to file a

for avoidance and recovery in a single

it is permssible to file separate adversary

as the trustee did

in this case.

proceedi ngs for each, See 5

Col lier on Bankruptcy, T 550.07 at 550-25. Nevertheless, since the

trustee el ected to proceed under two separate and di stinct | awsuits
to recover the transferred property from Addonics, the trustee was
obliged to abide by the appropriate standard of due process with
regard to each lawsuit.

ruled at the October Addoni cs

As the Court 26, 2000 heari ng,

i's not
because it was
| ogically that
judgnment, the
Consequent |l vy,

Addoni cs unti |

Unfortunately for the trustee,

expired on May 9,

bound by the judgnment

in the trustee’'s avoi dance action

not joined as a party to that lawsuit. It follows

since Addonics is not bound by the avoidance

transfers mde to it have not been avoided.

the trustee cannot recover any transfers made to

those transfers have been properly avoi ded.

under the terns of 8§ 546(a) her

opportunity to file a 8 548 avoidance action against Addonics
1998, two years after entry of the order for
the filing of the Chapter 11 petition. Since the

relief, i.e.,
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trustee is incapable of filing a tinmely avoidance action agai nst
Addonics, it is inpossible for her to file a recovery action
agai nst Addonics. Section 550's statute of limtations is of no
consequence.
V. CONCLUSI ON

The trustee put the cart in front of the horse. As a matter
of law the trustee cannot file a tinmely avoi dance action agai nst
Addoni cs. Therefore, the trustee cannot properly prosecute a
recovery action against Addonics. Accordingly, the Court’s
tentative ruling is adopted and Addonics’ notion to dism ss the

present adversary proceeding is granted.

DATED

JAMES R GRUBE
UNI TED STATES BANKRUPTCY JUDGE
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Adversary No. 99-5475

UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A
CERTI FI CATE OF SERVI CE

I, the undersigned, a regularly appointed and qualified
Judicial Assistant in the office of the Bankruptcy Judges of the
United States Bankruptcy Court for the Northern District of
California, San Jose, California hereby certify:

That 1, in the performance of my duties as such Judicial
Assi stant, served a copy of the Court’'s: ORDER GRANTI NG MOTI ON TO
DI SM SS BY ADDONI CS TECHNOLOGY, INC. by placing it in the United
States Mail, First Class, postage prepaid, at San Jose, California
on the date shown below, in a seal ed envel ope addressed as |isted
bel ow.

| declare under penalty of perjury under the |laws of the
United States of Anerica that the foregoing is true and correct.

Executed on at San Jose, California.

LI SA OLSEN

O fice of the U S. Trustee
280 So. First St., Rm 268
San Jose, CA 95113 John Chu, Esg.
SAWVAMURA, NI SHHM & CHU
Mark S. Bostick, Esq. 417 Montgonery St., 10" Fl oor
VENDEL, ROSEN, BLACK & DEAN San Francisco, CA 94104
1111 Broadway, 24" Fl oor
Oakl and, CA 94604
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