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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

Inre Case No. 99-50684-JRG
ENTERPRISE INDUSTRIES, INC,, Chapter 11
Debtor.
/
FLEET CAPITAL CORPORATION, Adversary No. 99-5348
Rantiff,
VS,
SUTHERLAND PRESSES,

Defendant.

ORDER ON CROSS-MOTIONSFOR SUMMARY JUDGMENT
. INTRODUCTION
Rantiff Fleet Capital Corporation (“Heet”) and defendant Sutherland Presses (“ Sutherland”) filed
cross-motions for summary judgment in the above-entitled adversary proceeding, involving a priority dispute
betweenthe parties competing security interests in the debtor’s collateral. For reasons discussed below, the
Court denies Sutherland’ s maotion for summary judgment and grants summary judgment in favor of Heet.
[I. BACKGROUND
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On September 26, 1997, debtor Enterprise Industries, Inc. (“Enterprise’) executed a purchase order
for a 550 ton press (“the press’) from Sutherland. Four days later, on September 30, 1997, Enterprise and
Sutherland entered into a Sales Agreement for the purchase of the pressinthe amount of $987,991.26. Under
the terms of the sdes agreement, Enterprise was to make a 30% down payment ($296,397.83) upon
placement of the order, a 60% second payment ($592,794.76) due upon proof of shipment fromthe factory,
and a 10% find payment ($98,799.12) due upon start-up or 60 days from the hill of lading, whichever
occurred first.

The Sdes Agreement aso required a signed UCC-1 financing statement, and stated in pertinent part:
“Sutherland Presses acting as Exclusive Agent on behdf of the Supplier retains ownership of Subject Goods
until payment has been made in full for the goods for the protection of the Supplier.”

The sales transaction was styled as a “turn-key package,” under which Sutherland was obliged to
deliver the press, dong with al accessories necessary for the press's operation, at a location designated by
Enterprise. Upon delivery, Sutherland was aso responsible for testing and training of Enterprise’ s employees
in the operation of the press.

On October 1, 1997, Enterprise made the $296,397.83 down payment on the press viawire transfer
to Sutherland.

Five months later, onMarch 2, 1998, Enterprise, dong withparent company TMCI, executed aL.oan
and Security Agreement (“Loan Agreement”), together witha Secured Promissory Note, withFleet. TheLoan
Agreement providedinrdevant part that Fleet would provide Enterprisewitha$25 millionrevolving credit loan
to finance the purchase of equipment for use in Enterprise’s business. Feet secured this loan by taking a
comprehengive security interest or “blanket lien” in subgtantialy dl of the assets of Enterprise and TMCI,
including after-acquired property.

One day later, on March 3, 1998, Fleet pefected its security interest by filing a UCC-1 financing
datement with the Cdifornia Secretary of State. The UCC-1 described Fleet's collatera as including
Enterprise’ s “ equipment.”

Asreflectedinthe hill of lading, the press was shipped from Sutherland’ s operations in JapanonMarch
17,1998, bound for Enterprise’ soperationsin Cdifornia. Later that same month, onMarch 25, 1998, Fleet,
on behdf of Enterprise, paid the second installment on the pressin the amount of $592,794.76. Fleet made

ORDER ON CROSS- MOTI ONS FOR SUMVARY JUDGVENT -2-




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

this payment via wire transfer from Fleet’'s account directly to Sutherland’'s. Approximately one and a half
months later, and some eght months after entering into the Sales Agreement to purchasethe press, onMay 13,
1998 Sutherland perfected its security interest in the press by filing a UCC-1 finandng statement with the
Cdifornia Secretary of State.

When the press arrived in the United States, Enterprise did not take ddivery immediately. Instead,
Sutherland hired Triple-EMachinery Moving, Inc. (“Triple-E”) to store and later ddiver the press. Enterprise,
however, directed where and when the press was ultimately delivered.

Triple-E delivered the press to Enterprise between May 27 and 28 of 1998. Joe Santiago of
Enterprise acknowledged ingtdlation of the pressin a signed Sutherland Press Acceptance Sheet dated June
19, 1998.

Thefind ingalment amount of $98,799.12 was never paid. Enterprisefiled a voluntary Chapter 11
petition on January 29, 1999, and the press was later sold along withsubgtantidly dl of the debtor’ sassetsto
SerraCorporationfor $3,700,000. The fair market vaue of the press at the time of its sdle was approximately
$400,000.

[11. ISSUE PRESENTED

The sole issue before the Court is whether Fleet or Sutherland acquired firgt priority position with
regard to the collatera inissue, i.e., the press. This determination turns on whether Fleet acquired a purchase
money security interest inthe press, whichinturndepends onwhether Fleet, through its payment of the second
ingalment in the amount of $592,794.76, enabled the debtor to acquire some*“rights’ in the pressasthat term
is used in Cdifornia Commercid Code § 9107(b).

IV. STANDARD FOR SUMMARY JUDGMENT

Federal Ruleof Civil Procedure 56(c), made gpplicable to adversary proceedingsthrough Federal Rule
of Bankruptcy Procedure 7056, provides that the Court shall render judgment for the moving party “... if the
pleadings, depositions, answers to interrogatories, and admissons on file, together with the affidavits, if any,
show that thereis no genuine issue as to any materid fact and that the moving party is entitled to judgment as

amatter of law.”

1 Unless otherwise indicated, al statutory references are to Division 9 of the California Commercial Code (Secured
Transactions), § 9101 et seq.
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In the present matter, the parties have filed cross-motions for summary judgment, along with a
dtipulated set of undisputed facts. Asthereareno materia factsin dispute, the Court isableto render judgment
as amatter of law.

V. DISCUSSION

Secured creditors Sutherland and Fleet are in dispute over their respective rights to approximately
$100,000 in proceeds from the sde of the press? If Sutherland' s security interest takes priority over Fleet's
security interest, Sutherland will recover itsthird ingtalment payment of $98,799.122 from the $400,000 in
proceeds attributable to the sae of the press, with the balance going to pay down the $592,794.76 owed to
Fleet on the second ingtalment payment. If, on the other hand, Fleet’ s security interest hasfirgt priority, then
Fleet will take the entire $400,000 in proceeds in partid satisfaction of the debt owed to it, while the entire
amount of Sutherland’ s third installment payment will be relegated to trestment as an unsecured clam.

It is undisputed that both Sutherland and Fleet have perfected security interests in the press, as both
filed UCC-1 finanang statements describing the collaterd in issue with the Cdifornia Secretary of State as
required by 88 9302(1) and 9401(1)(c).* Itislikewise undisputed that Sutherland’ s perfected security interest
Isa" purchase money security interest” pursuant to 8 9107(a), as Sutherland wasthe sdller of the collateral and
retained a security interest in the unpaid baance of the press.® As stated above, the point of contention is
whether Fleet or Sutherland has firdt priority postion.

Rules of Priority under 8 9312

2 Section 9306(2) provides: “[A] security interest continuesin collateral notwithstanding sale, exchange or other disposition
thereof unless the disposition was authorized by the secured party in the security agreement or otherwise, and also continues in any
identifiable proceeds....”

3 Accordi ng to the parties’ set of stipulated facts, the total owed to Sutherland on the third installment, including interest, is
now $113,454.79.

# Section 9302(1) provides: “ A financing statement must be filed to perfect al security interestsexcept thefollowing....” [None
of the exceptions apply to this case]

Section 9401(1)(c) provides: “ The proper place to file in order to perfect a security interest isasfollows ... (c) Inall other
cases, in the office of the Secretary of State.” [Subsections (a) and (b) do not apply to this case, as they apply to consumer goods and

crops, timber and minerals, respectively.]

5 Section 9107(a) provides: “ A security interest is a ‘ purchase money security interest’ to the extent that it is (a) Taken or
retained by the seller of the collateral to secure all or part of its price....”
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Section 9312 setsforth the rules for determining priorities between conflicting security interestsin the
same collaerd. Inthetypica case of two “garden variety,” i.e., non-purchase money, secured creditors, 8
9312(5)(a) provides that the firg to file its finanang statement (and thereby perfect its security interest) has
priority.®

However, if one secured creditor has a “ purchase money security interest,” that creditor can take
priority over a competing non-purchase money secured creditor who was fird to file, provided that the
purchase money secured creditor filesits financing satement “a the time the debtor receives possession of the
collateral or within 20 days theresfter.” § 9312(4)’

Still another twist occurs where two purchase money secured creditorscompetefor priorityinthe same
collaterd. In such an instance courts and commentators agree that § 9312(4) is ingpplicable. Instead, the
provisons of § 9312(5)(a) control and the first purchase money secured creditor to file has priority. See, e.q.,
Womack v. Newman Fixture Co., 785 SW.2d 226, 228-29 (Ark.App. 1990) (“[S]ince boththe Bank and

Newman had purchase money security interests, perfected by thefiling of financing satements, section (4),
supra, does not tdl uswhich purchase money security interest had priority, but under the provisions of section
(5) ... itwould appear to go to the party who fird filed a financing statement.....”); John Deere Co. v. Production
Credit Ass n of Murfreesboro, 686 S.W.2d 904, 907-908 (Tenn.App. 1985); 4 White & Sumners, Uniform

Commercia Code [4™ ed. 1995], § 33-5 at 335 (“If Bank lends the down payment, seller lendsthe rest and
each file within ten days, both (and therefore neither) are ‘entitled to the specia priority’ in subsection (4).
Although one might argue that such creditors should share pro rataand neither receive priority, we believe that
the proper ruleisto go to the subsection (5) residuary clause and award priority to the winner there.”)

In this case, Heet filed its financdng statement on March 3, 1998, more than two months before
Sutherland' sfilingdate of May 13, 1998. Sutherland, however, was a purchase money secured creditor and
filed itsfinancing Statement approximately two weeks before Enterprise received the press. Therefore, if Fleet

6 Section 9312(5)(a) provides: “Conflicting security interestsrank accordingto priority intimeof filing or perfection. Priority
dates from the time afiling is first made covering the collateral or the time the security interest isfirst perfected, whichever is earlier,
provided that there is no period thereafter when there is neither filing nor perfection.”

" The full text of §9312(4) isasfollows: “A purchase money security interest in collateral other than inventory has priority

over aconflicting security interest in the same collateral or its proceeds if the purchase money security interest is perfected at the time
the debtor receives possession of the collateral or within 20 days thereafter.”
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does not hold a purchase money security interest in the press, Sutherland takes first priority under the terms
of §9312(4). If, onthe other hand, Fleet does hold a purchase money security interest in the press, then Fleet
will takefirgt priority pursuant to § 9312(5)(a), sinceit filed first. Determination of priority, therefore, hinges

on whether Fleet holds a purchase money security interest. Definition of “purchase money security

interest” under § 9107(b)

Asdiscussed above, § 9107(b) enablesathird party financier to apurchasetransaction, suchas Fleet,
to acquire a purchase money security interest in specific collateral where by making advances or incurring an
obligation [the third party financier] givesvaue to enable the debtor to acquire rightsin or the use of collatera
if such valueisinfact o used.” AsWhite & Sumners daborate:

Subsection (b) of 9-107 dlows for less familiar but equaly important transactions, as where

a lender agrees to lend money to a debtor so that it may, for example, buy a new line of

merchandise or purchase some new equipment. To ensure that the pearly gatesleading to a

purchase money lender’ s Vahdlaare not opened too wide, the drafters have made 9-107(b)

rather narrow. Firgt, the lender must have given “vaue’ by making advances or incurring an

obligation.... Second, the value must have been “to enable the debtor acquire rightsin or the

use of collaterd,” and third, such value must have been “in fact so used.”

4 White & Sumners, Uniform Commercid Code [4" ed. 1995], §33-5 at 324-325.

“Rightsin the Callateral”

It is undisputed that Fleet meetsthe first and third requirementsof § 9107(b), aswrittenrecordsreflect
that Fleet wired $592,794.76 directly from its account to Sutherland’ sin satisfaction of the second inddIment
due on the press. Rather, the dispute liesin§ 9107(b)’ s second reguirement —whether by paying the second
ingdlment on behdf of Enterprise Fleet “enabled” the debtor to acquire some “rights in the collatera.”
Although the statute does not provide guidance as to how broadly the “enabling” requirement may be
congtrued, White & Sumners provide the following explanation:

1
“If the loan transaction appears to be closdy dlied to the purchase transaction, that should

auffice. The evident intent of paragraph (b) is to free the purchase-money concept from

atificda limitations, rigid adherence to particular formdities in sequences should not be
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required.” A court must still determine whether the loan and purchase transactions are

“closdly allied.”

4 White & Sumners, supra at 326 (emphasis added), quoting 2 G. Gilmore, Security Interests in Personal
Property 782 (1965).

Sutherland contendsthat Fleet’ spayment wasnot “closdly dlied” withthe purchase transactioninissue.
Specificdly, under Sutherland' s rationale, the debtor “purchased” the press and thereby acquired dl available
“rights’ inthe collaterd at the moment the debtor made the down payment onthe press. Therefore, Sutherland
argues, since Fleet’ s payment did not enable the debtor to acquire any additiona “rights’ inthe press, Fleet did
not acquire a purchase money security interest. Sutherland citesanumber of casesin support of thisargument.
Seeeq., The Grange Co. v. McCabe, 26 Cal.App.2d 597 (1938); North Platte State Bank v. Production
Credit Ass' n, 189 Neb. 44, 200 N.W.2d 1/6 (1972); In re Matthews, 724 F.2d 798 (9" Cir. 1984); Genera

Electric Capital Commercia Auto. Fin. v. General M otors AcceptanceCorp., 246 A.D.2d 41, 48-49 (1998);

Thet Mah & Associates, Inc. v. First Bank of North Dakota (NA), Minot, 336 N.W.2d 134 (N.D. 1983).

However, no case the Court isaware of supportsthis“dl or nothing” argument. That isto say, no case
cited stands for the proposition that a debtor can only acquire rightsin a piece of collatera onetime during a
purchase transaction, effectively precluding another lender from acquiring a purchase money security interest
in the same collaterdl.

Evidently, this questionis not a common one because typica purchasetransactions, likethe onesin the
cases cited by Sutherland, are relatively uncomplicated and transpire over a brief period of time. Hence, due
tothe brevity and smplicity of the “typica” purchase transaction, a debtor will oftenacquiredl available“rights’
in collatera dl a once or within the space of afew hours or days. Consequently, defining the specific points
in time a which adebtor acquires different rights in apiece of collatera is unnecessary to determine priority.

The North Platte case is illudrative of this point. In that case the debtor, a rancher, received an
operating loan from Production Credit Association (“PCA”) to fund the purchase of livestock. In return, the
parties executed a security agreement with an after-acquired property clause covering al of the debtor’'s

livestock, which PCA perfected by filing afinancing satement. Some months later the debtor entered into a
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transaction to purchase 79 pregnant Angus heifers, to be paid for with a loan from North Plaite State Bank
(“Bank”). The debtor ordered and received the heifersin November of 1968, but the Bank did not advance
the fundsto pay the sdller until two months later, in January of 1969. Soon theresfter the Bank filed afinancing
Statement to perfect its security interest.

The Bank argued that it had a purchase money security interest in the heifers pursuant to 8 9-107(b)
and, consequently, under § 9-312(4) itssecurity interest took priority over PCA’ s blanket liennotwithstanding
that PCA filed its financing statement first. The Nebraska Supreme Court disagreed, explaining that upon
delivery the debtor acquired both possession of and title to the heifers. Asaresult, the Court held that athough
“[t]he money advanced by the Bank [two months later] enabled [the debtor] to pay the priceto Sdller for the
cows .... it was not used by [the debtor] to acquire any rights in the cows because he aready had al the
possible rightsin the cows he could have with both possession and title”® 200 N.W.2d at 6.

The debtor in North Platte acquired dl rights in the heifers through execution of a Smple purchase
transaction. Hence, therewere no remaining “rights’ for the debtor to acquire once the Bank finaly advanced
funds for payment of the heifers

The other cases onwhichSutherland relies smilarly deal withuncomplicated, straightforward purchase
transactions where the debtors acquirerightsinthe collaterd inshort order.  See, eq., In re Matthews, supra

at 800 (Lender providing refinancing loan did not acquire purchase money security interest in consumer
debtors' piano and stereo where debtors* aready owned” and had possession of the goods); General Electric
Capital Commercid Automative Finance, Inc. v. Spartan Motors, Ltd., supra at 632 (Debtor auto dealer

purchased and received possession of two M ercedes automobiles; two days later, commercid lender acquired
purchase money security interest in vehiclesafter reamburang debtor for purchase price, since reimbursement

transaction was common in the trade and “ closdly dlied” with purchase price); Thet Mah & Associates, Inc.

v. Firg Bank of North Dakota(NA), Minot, supra at 139 (Bothbank and fixture company acquired purchase
money Security interestsindebtor’ s restaurant equipment at the same time - when the equipment wasingdled
in the debtor’ s restaurant.)

However, in contrast to the “typica” purchase scenario outlined in North Platte and the other cases

8 1tis noteworthy that the North Platte court’s holding alludes to the possibility of athird party lender enabling a debtor to
acquire “rights’ in collateral where the debtor has not already acquired all available rights.
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cited, the purchase transaction in this case was comparatively long in duration and complex. It transpired in
three ditinct stages separated by several months, with various performance requirements placed on both
partiesat eachstage. Thus, due to the structure of the transaction, Enterprise acquired different “rights’ inthe
press at each successve stage.

In particular, as of the “second stage” of the purchase transaction, when Fleet wired the second
ingtalment to Sutherland, Enterprise had not acquired al possible rightsin the press. Under the terms of the
Sdes Agreement, Enterprise's payment of the first instalment ($296,397.26) did no more than obligate
Sutherland to prepare the pressfor shipment fromitsfactoryinJapan. Hence, with thisfirst payment Enterprise
acquired (if anything) only a bare right to shipment of the press; it did not acquire possessionof, title to, or any
other apparent right in the press until after Fleet wired the second ingdlment to Sutherland.® A detailed
examination of the second stage of the purchase transaction supports this anayss.

The second ingdlment ($592,794.76) represented 60% of the purchase price, and was “due upon
proof of shipment from [the] factory.” Evidently, the transaction was structured in this manner to provide
Sutherland with a measure of protection, guaranteeing that it would receive 90% of the purchase price prior
to deivery. If Feet had not paid the second installment, it is doubtful Sutherland would have permitted
Enterprise to take ddlivery of the million dollar press while 70% of the purchase price remained outstanding
(and Enterprise was in default under the terms of the contract). Heet's payment of the second ingtalment
therefore enabled Enterpriseto obtain ddivery of the press, whichinturnendowed Enterprise with the “rights’
of both possession and title in the press.1°

Fulfillment of the second ingdlment payment waskey to Enterprise’ sobtaining possessionof and title
tothe press. Accordingly, Fleet’s payment enabled Enterprise to obtain “rights’ in the press and was “ closdly

® california Commercia Code § 2401(2) provides:

Unless otherwise explicitly agreed title passes to the buyer at the time and place at which the seller completes his
performance with reference to the physical delivery of the goods, despite any reservation of a security interest and
even though a document of title is to be delivered at a different time or place; and in particular and despite any
reservation of a security interest by the bill of lading.

As the sales agreement contained no provision for passage of title, title passed to Enterprise upon delivery, which did not
occur prior to shipment from Japan.

10 Title passed to Enterprise upon delivery of the press. See FN 8, supra.
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dlied” with the purchase transaction.
VI. CONCLUSION

Fleet’ s payment of the second installment enabled Enterprise to acquire “rights’ in the press, thereby

providing Fleet with a purchase money security interest in the press under the terms of § 9107(b).

Furthermore, since Feet perfected its purchase money security interest firg, it takes priority over Sutherland's

purchase money security interest pursuant to 8 9312(5)(a). Accordingly, the Court grants summary judgment

in favor of FHeet; Sutherland’ s cross- motion for summary judgment is denied.

DATED:
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UNITED STATES BANKRUPTCY JUDGE
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Adversary No. 99-5348

UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
CERTIFICATE OF SERVICE

I, the undersigned, aregularly gppointed and qudified Judicid Assgtant inthe office of the Bankruptcy
ﬁjd es of t}f1e United States Bankruptcy Court for the Northern Digtrict of Cdifornia, San Jose, Cdifornia
ereby certify:

That 1, in the performance of my duties as such Judicia Assstant, served a copy of the Court's.
ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT

by placing it inthe United States Mall, First Class, postage prepaid, at San Jose, Cdlifornia on the date shown
below, in a sedled envelope addressed as listed below.

| declare under penalty of perjury under the laws of the United States of Americathat the foregoing

istrue and correct. Executed on a San Jose, Cdlifornia
LISA OLSEN
Office of the U.S. Trustee Frederick D. Holden, Jr., Esq.
280 So. First St.,, Rm. 268 BROBECK, PHLEGER & HARRISON
San Jose, CA 95113 Spear Street Tower
One Market
Danid J. Kdly, Esq. San Francisco, CA 94105

HAIGHT, BROWN & BONESTEEL
100 Bush Street, 27" Floor
San Francisco, CA 94104-3902
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