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DO NOT' PUBLI SH

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re: Bankruptcy Case
No. 98-3-2705-TC
Ancillary Petition regarding

PHI LI PPI NE Al RLI NES, | NC., Anci |l ary Proceedi ng
a Philippine corporation,
Debt or . VEMORANDUM DECI SI ON

On Septenber 9 and 10, 1998, this court conducted a trial
regardi ng the objections of Aviation Sal es Leasing Conpany,
CGeneral Electric Conpany, and The Boeing Conpany to the ancillary
proceedi ng petition filed by Philippine Airlines, Inc.
Frederick D. Holden, Jr., Tinmothy A Meltzer, and Jeffrey K
Garfinkle appeared for Petitioner. Steven G Polard, M chael |
Sorochi nsky, Steven M Hedberg, and Jay L. Westbrook appeared for
The Boei ng Conpany. D. Farrington Yates and Carrie Beth Lesser
appeared for Aviation Sales Leasing Conpany. David B. Haber and
Ri chard A. Rogan appeared for General Electric Conpany. For the
reasons stated below, the court grants the relief requested by the
petitioner.
FACTS

Philippine Airlines, Inc. (PAL), a Philippine corporation,

is the national airline of the Republic of the Philippines. On
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June 19, 1998, PAL filed a petition for the suspension of paynents
and corporate rehabilitation with the Philippine Securities and
Exchange Commi ssion (PSEC). On June 22, 1998, PAL filed a petition
for a case ancillary to a foreign proceeding in this court. On the
sane date, Judge Newsone issued a tenporary restraining order in
the ancillary proceedi ng prohibiting anywhere in the United States:
(a) the comrencenent or continuation of any |egal action against
PAL; (b) any act to seize or assert a lien against property of PAL
or termnate any interest of PAL; and (c) any act to collect a

cl ai m agai nst PAL or exercise setoff or recoupnent rights agai nst
PAL. On June 23, 1998, the PSEC appointed Antonio V. Qcanpo,

Henry So Uy, Jainme J. Bautista, Mario M Aguas and Ranon A Cruz
collectively as receiver for PAL (Receiver). On July 2, 1998, this
court issued a prelimnary injunction in the ancillary proceeding.
The prelimnary injunction continued the restraints inposed in the
tenporary restraining order, subject to nodifications for the

benefit of certain creditors.?

ANALYSI S

Y The court transferred to the United States District Court
for the Southern District of New York all section 304 issues
related to a breach of contract action brought in that court by
Avi ation Sal es Leasing Conpany. The court permtted The Boei ng
Conpany to attenpt to resell aircraft PAL had contracted to
purchase, and permtted Boeing to hold the deposit PAL nmade toward
t hat purchase. PAL stipulated with the Export-Inport Bank and
First Security Bank that the prelininar% i njunction woul d not
prohibit any creditor action permtted by orders of the PSEC. PAL
al so stipulated that the prelimnary injunction did not affect any
rights or renedi es under collective bargaining agreenents, did not
elimnate any rights of setoff or recoupnment, and did not require
turnover of proEerty by any party who has a |lien dependent upon
possessi on of the property.
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A Legal Standard

Section 304 of the Bankruptcy Code authorizes a United States
Bankruptcy Court to grant relief designed to further the efficient
adm nistration of a foreign bankruptcy proceeding. Specifically,

t he bankruptcy court may prohi bit comrencenment or continuation

of legal actions against the foreign debtor, may prohibit acts
agai nst property involved in the foreign proceedi ng, and may
order additional relief that the court determnes is appropriate.
11 U.S.C. § 304(b).

Section 304 affords the bankruptcy court broad discretion
both in determ ning whether to grant relief, and in determ ning
what relief to grant. The Bankruptcy Code does, however, provide
the followng criteria to guide the bankruptcy court in exercising
its discretion.

(CL In determning whether to grant relief under _

by what Wil | beSt assure an econom cal and oxpeditioub

adm ni stration of such estate, consistent with —

(1) just treatment of all holders of
clains against or interests in such estate;

(2) protection of claimholders in the
United States against prejudice and
i nconveni ence in the processing of clains in
such foreign proceedi ng;

(3) prevention of preferential or
fraudul ent di spositions of property of such
est at e;

(4) distribution of proceeds such estate
substantially in accordance with the order
prescribed by this title;

(5 comty; and

(6) if appropriate, the provision of
an opportunity for a fresh start for the
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i ndi vi dual that such foreign proceeding
concerns.

11 U.S.C. § 304(c).

Publ i shed decisions state that the criteria identified in
section 304(c) authorize the bankruptcy court to grant relief in
furtherance of principles of comty if the applicable foreign |Iaw
provi des fundanental fairness to United States creditors.

These factors are not requirenents but are, rather,
guideline criteria by which the bankruptcy court should
measure the extent to which foreign law is conpatible
with US. practice. . . . [T]he Second Crcuit read the
provisions of 8§ 304 to permt, “federal courts [tO]
recogni ze foreign bankruEtcy proceedi ngs provided the
foreign | aws conport with due process and fairly treat
clainms of local creditors.” lctrix S.S. Co. v. Salen
Dry Cargo A.B., 825 F.2d 709, 714 (2d G r. 1987)
(citations omtted).

Haar huis v. Kunnan Enterprises, Ltd., 223 B.R 252, 255-56 (D.D.C
1998). See also In re Hourani, 180 B.R 58, 64 (Bankr. S.D.N.Y.

1995) (“ Def erence should only be given to those insol vency
proceedi ngs that provide a reasonable degree of certainty that the
consideration of all parties’ rights will be fair and inpartial.”)
B. The Parties’ Argunents

bjecting creditors argue that the PAL suspension of paynents
proceedi ng before the PSEC does not provide the creditor protection
necessary for this court to grant relief under section 304.
Not ably, objecting creditors do not argue that Philippine

i nsolvency law differs materially fromUnited States |aw. Z Rat her,

2 Aviation Sales Leasing Conpany, for instance, expressly
acknow edges “the [Philippine] |aw generally applicable to
i nsol vency, Act No. 1956F, : generally provides for the
restructuring of debt or the liquidation of entities in a manner
anal ogous to that provided by the United States Bankruptcy Code.”
(conti nued. ..
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their sole argunent is that the PSEC, which has jurisdiction over
the proceeding, is not subject to Philippine insolvency law. In
1981, by decree of then President Ferdi nand Marcos, jurisdiction
over suspension of paynents proceedings was transferred fromthe
Philippine courts to the PSEC. Because the Presidential Decree
did not incorporate the insolvency |aw, objecting creditors argue,
the PSEC i s not bound by any substantive or procedural rules.

Thi s argunent i s unpersuasive.

C. Simlarity of Philippine Lawto U S. Law

| conclude that Philippine insolvency |aw provides creditors
protections simlar to those found under United States bankruptcy
| aw and satisfies the criteria of 8 304(c).

The | aw governing Philippine suspension of paynents
proceedings is not integrated into a single code. The substantive
provi si ons governing reorgani zation and |iquidation are found in
t he I nsol vency Act (Act No. 1956), which was enacted by the
Philippine | egislature in 1909, when the Philippines were a
territory of the United States. The provisions governing priority
of clainms are found in the Cvil Code. The provisions defining the
jurisdiction and power of the PSEC are found in Presidential Decree
902- A (PD 902-A). The PSEC has pronulgated its own rul es of
procedure. The statutory provisions governing appellate review of
PSEC deci sions are published in a volune entitled Rules of Court.

Chapter 11 of the Insolvency Act governs suspension of

paynments. It provides that a debtor whose assets exceed

2Z(...continued)
Trial Brief of Aviation Sales Leasing Conpany at 11.
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liabilities, but who is unable to pay debts as they cone due,

may petition the court for suspension of paynents. Act No. 1956,
section 2. The debtor is required to attach to the petition a |ist
of assets and liabilities and "the proposed agreenent” he requests
of his creditors. 1d., section 2. The court then sets a neeting
of creditors and enjoins the debtor fromtransferring property or
payi ng debts out of the ordinary course of business w thout court
permssion. 1d., section 3. All listed creditors are provided
notice of the neeting of creditors and may attend that neeting.
Id., sections 4 and 5. Virtually all unsecured creditors are
enjoined fromattenpting to collect clains fromdebtor. 1d.
section 6. The court counts the votes at the neeting of creditors
to see whether the creditors approve debtor's plan. 1d.,

section 8. The plan is approved if two-thirds in nunber and three-
fifths in anobunt of creditors vote to accept. 1d., section 8.
Secured creditors who reject the plan are not bound by the plan
and may proceed to enforce their rights. 1d., section 9. |If
creditors reject the plan, the proceeding is term nated and

the creditors are free to enforce their rights. 1d., section 11
|f the plan is approved, but debtor fails to perform creditors
are free to enforce their rights. 1d., section 13.

O her sections of the Insolvency Act contain additional
provisions simlar to those of the United States Bankruptcy Code.
Section 48 provides that upon filing, property of the debtor is
held in trust for creditors. Section 53 adopts a broad definition

of clains that includes disputed, contingent and unli qui dated
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clains.¥ Section 55 permits the court to estimate contingent
clains. Section 58 preserves rights of setoff. Section 59
provides that clains are considered partially secured where the
debt exceeds the value of the collateral. Section 61 provides that
the claimof a creditor who received a preferential transfer is
di sall owed until the preference is returned. Section 62 provides
for exam nation of the debtor. Section 70 provides for the
recovery of preferences and fraudul ent transfers.?

The Philippine Gvil Code governs priority of creditors of an
i nsol vent debtor. Section 2241 recogni zes nunerous types of |iens
on personal property, including tax liens, nortgages, clains for

m sappropriation of the property, clains for the purchase price

8 The Philippine Supreme Court held that the PSEC has
jurisdiction to determne clains and adopted the foll ow ng broad
definition of “clains,” which is very simlar to the definition of
claimin section 101(5) of the Bankruptcy Code.

Ri ght to paynent, whether or not such right is
reduced to judgnent, |iquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undi sputed,
| egal , equitable, secured, or unsecured; or right to
an equitable renmedy for breach of performance if such
breach gives rise to a right to paynent, whether or
not such right to an equitable renmedy is reduced to
j udgnent, fixed, contingent, matured, unmatured,

di sput ed, undi sputed, secured, unsecured.

Fi nasia | nvestnents and Fi nance Corp. v. Courts of Appeals,
237 S.C.R A 446, 450 (Phil. Sup. C. 1994).

4 Section 70 permts the recovery of a transfer nade by the
debtor within 30 days before the petition and while the debtor is
insolvent if the transfer was nmade for the purpose of giving a
creditor a preference and the party receiving the transfer had
reason to know of that purpose. Section 70 also permts recovery
of all transfers made by the debtor within one nonth before the
petition date for which the transferee did not pay val uabl e
consideration in good faith. The PSEC has stated that section 70
applies in suspension of payment proceedi ngs before the PSEC. See
h?venbe; 3, 1997 letter ruling of Perfecto R Yasay, Jr. (Chairmn
of PSEC).
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for the property, hotel keepers liens, clainms for transportation,

sal vage and repair of the property, and crop liens. Section 2242
recogni zes various types of liens on real property, including tax
i ens, nortgages, nechanics liens, and judgnent liens. Sections
2246-50 provide that property shall be used to satisfy first those
creditors who have a lien against the property, and that |ien-

hol ders shall be paid pro rata if the value of the property is
insufficient to pay all lienholders in full. Section 2244 fixes
the priority anmong unsecured creditors. Sone of the priorities
recogni zed are simlar to those set forth in the Bankruptcy Code:
unpai d wages, costs of adm nistration, and taxes. Oher priorities
recogni zed in section 2244 are not recognized in the Bankruptcy
Code: funeral expenses, costs of last illness, |iving expenses
during the year before filing, wongful death and personal injury
clains, charitable pledges, and fines. Section 2251 provides that
general unsecured creditors are paid pro rata from any renai ni ng
assets. All the expert wtnesses agreed that Philippine law treats
foreign and donestic creditors alike.

PD 902-A transferred jurisdiction over certain suspensions of
paynment proceedings filed fromthe courts to the PSEC. Section 5
provi des that the PSEC "shall have original and excl usive
jurisdiction to hear and deci de” cases involving suspension of
paynents petitions filed by corporations and partnerships.

Section 6 authorizes the PSEC to issue injunctions, issue wits,
appoi nt receivers, appoint managenent conmttees for partnerships
and corporations, punish contenpt, and issue subpoenas. Section 12

provides: "All |aws, executive orders, decrees, rules and
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regul ations or parts thereof, contrary to or inconsistent wwth the
provi sions of this Decree are hereby repeal ed, anended or nodified
accordingly."” PD 902-A does not specify the substantive rules to
govern suspension of paynents proceedi ngs or authorize the PSEC to
pronul gate substantive law. All the expert w tnesses agree that PO
902- A shoul d be considered an exercise of |egislative power by the
President and should be interpreted in the sane way as a statute.

The PSEC has issued two sets of rules. The Revised Rul es of
Procedure in the Securities and Exchange Comm ssion, As Anended,
fix rules of procedure governing all types of proceedi ngs before
the PSEC and are very simlar to the Federal Rules of Gvil
Procedure used by United States Courts. The Proposed Rul es of
Procedure of the Securities and Exchange Comm ssion for Suspension
of Paynments woul d establish rules applicable only in suspension of
paynents cases. Those proposed rul es adopt official fornms that
specify in detail the schedul es debtor nust file, and specify how
certain proceedings are to be conducted. These proposed rules are
consistent with the provisions of the Insolvency Act.¥

Al'l decisions of PSEC are subject to review by the Philippine
Court of Appeals and by the Philippine Suprenme Court. See Fiqueroa

V. Securities and Exchange Comm ssion, 162 S.C.R A 689, 690 (Phil.

5 Proposed rule 18(g) is inconsistent with the |nsolvency

Act. The proposed rule specifies that the requisite majority vote
for acceptance of a plan I1s two-thirds in nunber and three-fourths
in anpbunt. Section 8 of the Insolvency Act specifies two-thirds
in nunber and three-fifths in amount. In light of the fact that

t he proposed rul e has not yet been adopted, and the rul es

el sewhere state the intent to be consistent wwth the |Insol vency
Act (see “Itens not included in draft recomrendati ons to SEC on
Suspensi on of paynents”), it is nost appropriate to determ ne that
proposed rule 18(g) sinply contains a not-yet-corrected m st ake.
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Sup. Ct. 1988); Limv. Securities and Exchange Conm ssion, Republic
of the Philippines Court of Appeal CA-G R SP-Nos. 32404, 32469,
and 32483 (1995).

D. Phi i ppi ne I nsol vency Law Applies in PSEC Proceedi ngs

| further conclude that the PSEC i s bound by the |Insolvency
Act and the relevant provisions of the Cvil Code. The nost
obvi ous reading of PD 902-Ais that it only transferred
jurisdiction over suspension of paynents proceedi ngs from one
tribunal to another. The decree did not set forth the substantive
rules to apply in such proceedi ngs or authorize the PSEC to
establish substantive rules. The decree purported to repeal prior
laws only to the extent inconsistent wwth the decree. The
Phi |'i ppi ne Suprenme Court has stated "[t]he SEC, |ike any other
adm ni strative body, is a tribunal of Iimted jurisdiction and as
such, could weld only such powers as are specifically granted to
it by its enabling statute.” Ching v. Land Bank of the
Philippines, 201 SS.C R A 190, 198 (Phil. Sup. C. 1991)(footnote

omtted). The court also stated “[a] well-recognized rule in
statutory construction is that repeals by inplication are not
favored and will not be so declared unless it be manifest that the
| egislature so intended.” 1d. at 202 (footnote omtted). Under
these rules of statutory construction, it is reasonable to concl ude
that PD 902-A intended that the PSEC woul d be governed by the

| nsol vency Act and Civil Code, in light of the fact that the decree
neit her repeal ed those | aws nor authorized the PSEC to pronul gate

repl acenent | aws.

MEMORANDUM DECI SI ON
-10-




© 0O N O 0o b~ W N B

N N N NN NN NN R R R R R R R R R R
oo N o oo M WO N P O O 0O N OO0 MM ODN - O

In asserting that the PSEC has unfettered discretion in
suspensi on of paynents proceedi ngs, objecting creditors rely on
the follow ng evidence: (1) the testinony of their expert w tness;
(2) a newspaper article in which a nmenber of the PSEC is quoted as
saying that the PSEC could confirma plan in the PAL case w t hout
creditor consent; and (3) decisions of the PSEC and Phili ppi ne
courts that allegedly ignore the requirenents of the Insolvency
Act. This evidence is unpersuasive. First, the testinony of the
experts was inconclusive. M. Catindig testified that the PSEC was
not bound by the Insolvency Act. M. Limtestified that the PSEC
was "gui ded" by the Insolvency Act. M. Nol asco testified that
the PSEC was required to apply the Insolvency Act. Second, | do
not judge the newspaper article to be an authoritative expression
of either the position of the PSEC or of Philippine law. Third,
whil e a few decisions of the PSEC do appear not to enforce sone
creditor protections in the Insolvency Act,¥ the same criticism
could be justly applied to sone decisions of United States courts.
No published decision states that the PSEC is not bound by the
I nsol vency Act or Civil Code. Furthernore, having read every PSEC
deci sion and Philippine court decision submtted by the parties, |
concl ude that the PSEC applies the Insolvency Act and G vil Code
with reasonable reliability and is not at all the | aw ess agency

objecting creditors portray it to be.

8 See, e.d., Ruby Industrial Corporation v. Court of Appeals,
Republic of the Philippines Suprene Court G R No. 124185-87
(1998) (PSEC orders confirm ng plan despite rejection by unsecured
creditors, reversed on appeal on other grounds); In re BF Hol nes
| ncor porated, PSEC Hearing Panel Order, dated February 2, 1988
(Plan confirmed by over objection of secured creditors who were
al so required to accept replacenent collateral).
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CONCLUSI ON

The ancillary petition is granted. The prelimnary injunction

shall remain in effect,

subject to the limtations stipulated to by

Petitioner. Petitioner’s counsel shall prepare and circulate a

proposed form of order.

Dat ed:

MEMORANDUM DECI SI ON

Thomas E. Carl son
Uni ted States Bankruptcy Judge
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