© 0O N O 0o b~ W N B

N N N NN NN NN R R R R R R R R R R
oo N o oo M WO N P O O 0O N OO0 MM ODN - O

Oiginal Filed
Decenber 14, 1998

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A
In re Bankruptcy Case
No. 95-30780TDM
ASK | NVESTMENTS, | NC.

Chapter 7
Debt or.

MEMORANDUM DECI SI ON

| . | nt roducti on

Before the court is the Motion To Sell Property Free And
Clear O Liens (the “Mdition”) of Edward F. Towers, the Chapter 7
Trustee (“Trustee”), seeking perm ssion to sell to Hlda and
M chael Sugarman (the “Sugarmans”) 6.11 limted partnership units
of Sonoma Valley Inn, alimted partnership (“Svli”). At the
various hearings on these matters, the foll ow ng appearances were
noted: for the Trustee, Reidun Stronmsheim Esq.; for the
Sugar mans, Kenneth J. Canpeau, Esqg.; for SVI, Gerald N. H I,
Esqg.; for Jack Schleifer, Jeffrey J. Goodrich, Esq.; for the
Ri chard and Theresa Krug Trust, Donald Drunmond, Esq.

For the reasons stated on the record on Novenber 24, 1998,
and as set forth in greater detail below, the Mdtion will be
deni ed, the objections will be sustained, and the court will order

the limted partnership units of SVI sold to Jack Schleifer
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(“Schleifer”) for $60, 000.

1. Background?!

On or about Septenber 27, 1993, ASK Investnents, Inc. (the
“Debtor”) and the Sugarmans entered into a Purchase, Assignnment
and Assunption Agreement (the “Agreenent”). Included in the
Agreenent are a series of separate options in favor of Sugarnans
to purchase limted partnership units in SVI. Prior to
comrencenent of this bankruptcy case, the Sugarmans exercised the
first of the options set forth in Agreenent to purchase six units
of SVI and Debtor transferred those units to the Sugarmans. SVI’'s
partnership agreenent was anended to reflect the execution of the
Agreenent, Sugarmans’ ownership of the six limted partnership
units, and their possible acquisition of additional units through
exerci se of the remaining options (the “Remai ning Options”) in the
Agreenent in the future.

On Novenber 9, 1994, Debtor filed a voluntary Chapter 11
petition in the Santa Rosa division of this court; the case was
|ater transferred to this division.

On or about Septenber 2, 1995, the Sugarmans tinely exercised
t he Remai ni ng Options, seeking to purchase 6.11 units of SVI for
$50, 000. On Decenber 4, 1995, Debtor, acting as debtor in
possession, filed a notion for an order approving assunption of
the Agreenent, and in particular, the Remaining Options. The
court held a hearing on the Debtor’s notion but did not grant the
request. The matter was dropped from cal endar with no dispositive
order followng. Therefore, as of the conversion date, the
Remai ni ng Options had not been assuned.

On April 23, 1996, Trustee was appointed as the Chapter 11
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trustee and on August 20, 1996, Debtor’s Chapter 11 case was
converted to Chapter 7; Trustee continued as the Chapter 7
trustee. No action was taken on the Remaining Options wthin the
next sixty days.

On May 15, 1998, Trustee filed the Motion? to sell the SVI
l[imted partnership units to the Sugarmans. The Mdtion al so
sought to sell themfree and clear of any interest clainmed by
Schl eifer and Natalie Schlass, Schleifer’s daughter. Schleifer
has objected to the sale to the Sugarnmans.?

Rel yi ng on Unsecured Creditors’ Committee of Robert L. Helns

Construction and Devel opnent Co. v. Southmark Corp. (In re Robert

L. Hel ns Construction and Devel opnent Co., Inc.), 139 F.3d 702

(9th Cr. 1998) (“Helnms”), Trustee contended in the Mtion that

t he Remai ning Options were not executory contracts but were to be
treated as an asset of the bankruptcy estate. There is no

expl anation by the Trustee how an option - a burden on the estate
- is an asset under any definition of the term Assum ng Trustee
really neans that the [imted partnership units are assets, he
suggests that the Sugarmans coul d conpel specific performance of

t he Remai ni ng Opti ons.

Hel ns specifically overruled G1I v. Easebe Enters (ln re

Easebe Enters), 900 F.2d 1417 (9th Cr. 1990) (“Easebe”), which

hel d that all options are executory contracts. Trustee contended
that, under Helnms, he was required to sell to the Sugarmans
because of their exercise of the Remai ning Options during the
Chapter 11 case. The Sugarnmans took the sanme position, contending
that Helns was retroactive to the date of this bankruptcy case

comenced, and thus Easebe’ s treatnent of the Remaining Options as
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executory contracts, automatically rejected in the Chapter 7 case,
did not apply. To support their position, the Sugarmans relied on
Harper v. Virginia Departnent of Taxation, 509 U S. 86, 113 S.C
2510 (1993) (“Harper”).

At a hearing on July 9, 1998, the court considered
prelimnary argunents of the parties, requested further briefing,
and gave Schleifer an opportunity to submt an overbid of at | east
20% nore than the $50, 000 option price offered by the Sugarmans.
As Schleifer was the only objecting party, the court stated that
the Motion would be granted if Schleifer did not submt an
overbid. He did make the overbid of $60,000 in a tinmely manner.

SVI contends that there can be no transfer of the limted
partnership units without its consent. It does not consent to a
transfer to Schleifer although it does consent to a transfer to
t he Sugarmans. Schleifer, in turn, has acknow edged that all he
can purchase fromthe Trustee are the economc interests
represented by the partnership units. Stated otherw se, Schleifer
as the successful purchaser will not becone a limted partner in
SVI and this court’s order should not be construed as nmaki ng him
one. Rather, Schleifer wll be entitled to all of the econom c
benefits (such as incone or capital distributions) that are
represented by the units. He will obtain nothing nore than that
whi ch the Trustee has to sell. SVI does not dispute this
characterization of the sale.

On Cctober 19, 1998, Trustee supplenented the Mtion.

W t hout abandoni ng his argunent that Hel ns conpelled the result
previously urged by himand the Sugarnmans, in the suppl ement he

argued that in his business judgnent he could sell 6.43* [imted
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partnership units of SVI to the Sugarmans for $50,000. Trustee
contends that his principal obligation is to wind up this Chapter
7 case as expeditiously as possible, and that therefore he should
act in the best interests of the parties in interest by selling
the units to the Sugarmans. As an additional justification for
his disregard of the Schleifer overbid, he contends that in | arge
measure this contentious bankruptcy case involves a dispute

bet ween two groups of creditors, one consisting of Schleifer and
the nenbers of his famly or entities he controls, the other

consi sting of nenbers of the famly of Norman |I. Krug, the prine
nmover of debtor’s affairs, its authorized agent and the brother of
Hi | da Sugar man.

The Schleifer interests and the Krug interests have been
engaged in litigation in the California courts for several years
and Californian Properties, an entity now controlled by Schleifer,
has obtained a substantial judgnent agai nst Debtor and M. Krug
for conversion of its assets. That judgnment has recently been
affirmed by the California court of appeal. The Richard and
Theresa Krug Trust (the “Krug Trust”), the trustees of which are
also related to M. Krug, have brought an adversary proceeding in
this court and a Rule 60(b) notion to set aside a sale of Debtor’s
interest in Californian Properties to Schleifer. It is likely
that that litigation will go on for quite sonme tine.

Wiile it is true that there are virtually no creditors other
t han unpaid Chapter 7 and Chapter 11 expense of adm nistration
claimants, it is naive and unrealistic to assune that this case
coul d be concluded promptly. There is always the possibility that

the litigation between Schleifer and the Krug Trust coul d be
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settled; it is inconceivable that such a settlenment would not al so
i nvol ve a consensual disposition of the present dispute anpbng
Schl ei fer, the Sugarmans and the Trustee.

Not wi t hst andi ng the Trustee' s insistence that the court
approve the sale of the limted partnership units to the Sugarnmans
for $50,000, he also argues that “the ultimte purpose of a sale
[in bankruptcy] is to obtain the highest price for the property
sold. In re Chung King, Inc., 753 F.2d 547 (7th Cr. 1985).”

He concedes that the 6.43 [imted partnership units are worth
nore than $60, 000, yet seeks to sell themto the Sugarmans for
$50, 000 and to disregard the Schleifer overbid. Apparently, as a
l[itigation tactic, the nenbers of the Krug faction have advi sed
the Trustee that if the Remaining Options are honored and the
units sold to the Sugarmans, they will not claimany noney from
this bankruptcy estate, and if the Schleifer offer is accepted
they will be getting noney against their wishes. Fromthis
Trustee argues, w thout proof, that Schleifer, if he is
successful, “... will be paying nore to receive less.”

[11. Discussion

A The Renmi ning Options Were Automatically Rejected.

At the tinme the Debtor, as debtor in possession, filed its
initial notion to assune the Agreenent, Easebe was the law of this
circuit, the Remaining Options were unquestionably executory
contracts, and in fact Debtor and Sugarnmans bot h cont ended t hat
t he Agreenment was an executory contract. In her declaration in
support of the initial notion, Hlda Sugarman recited under
penalty of perjury that she and her spouse intended “... to

exercise our two (2) remaining options and we are ready, wlling
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and able, to deliver $50,000 to Debtor in exchange for the agreed
upon 6.11 units of SVI.” In the body of the notion the debtor in
possessi on argued that assunption of the Agreenent between it and
t he Sugarmans was in the best interest of all parties concerned
and prayed for authority for the “debtors [sic] and all the
parties to the contract to assune the Agreenent between the
Sugarmans and the Debtor.” Now they want Helns to abrogate that
characteri zation.

Section 348(c)® provides that section 365(d) applies in a
converted case as if the conversion order were the order for
relief. Thus, section 365(d)(1) treated the Agreenent and the
Remai ni ng Options as rejected since no order on the debtor in
possession’s initial notion was entered and the Trustee did not
assune themw thin sixty days of the August 20, 1996 conversion
order.

Section 365(g) treats rejection of a nonassuned executory
contract as a breach i mediately before the filing of the
petition. Thus the Remai ning Options and any ot her obligations
set forth in the Agreenment, not having been assunmed within sixty
days of August 20, 1996, are deened rejected as of Novenber 9,
1994 and any damage clains could be asserted as pre-petition
claims in this case. That should end the inquiry.

B. Helnms Does Not Apply Retroactively.

Not wi t hst andi ng the foregoing statutory analysis that |eads
inevitably to the conclusion that the Remaining Options have been
rejected as executory contracts, the Sugarmans rely on Harper and
argue that Helns’ overruling of Easebe in 1998 was retroactive to

the date this bankruptcy case began. |ndeed, Harper states:

-7-




© 0O N O 0o b~ W N B

N N N NN NN NN R R R R R R R R R R
oo N o oo M WO N P O O 0O N OO0 MM ODN - O

“... we hold that this Court’s application of a rule of
federal law to the parties before the Court requires every
court to give retroactive effect to that decision.”

509 U.S. at 90 (enphasis added).

Clearly under Harper if the United States Suprene Court had
i ssued the Helns decision, this court would be required to apply

it, and not Easebe, which was in effect at the tinme of the deened

rejection. The Harper court, however, limted its broad
retroactivity decision to cases decided by “this Court,” i.e., the

United States Suprene Court. Unfortunately, neither Harper nor
subsequent case |law sets forth a clear rule as to its application
to federal circuit court decisions.® Mreover, Ninth CGrcuit case
law i s not consistent, which is understandabl e given the Suprenme
Court’s convoluted treatnment of the doctrine of civil

retroactivity this decade. See, e.d., Anerican Trucking

Associations v. Smth, 496 U. S. 167 (1990) (plurality decision

rejecting per se rule of retroactivity); Ashland G|, Inc. V.

Caryl, 497 U. S. 916 (1990) (per curiamruling noting that prior
deci sion was retroactive because it did not state a new principle

of law); Janes B. BeamDistilling Co. v. Georgia, 501 U S. 529

(1991) (plurality decision with five opinions, no one commandi ng
nore than three votes; “[Q nce retroactive application is chosen
for any assertedly newrule, it is chosen for all others who m ght
seek its prospective application.”); Harper, 509 U S at 90

(appl ying per se retroactivity rule to Suprene Court decisions).

On the one hand, the NNnth Crcuit has foll owed Janes Beam

and held that where a court “has applied a rule to the litigants
in one case[,] it nust apply the rule to all litigants whose cases

were pending on direct review.” See, BFlI Mdical Waste Systens v.
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What com County, 983 F.2d 911, 914 (9th Cr. 1992). The N nth

Crcuit has noted that “[a]lthough not constitutionally mandated,

retroactive application of judicial decisions is the rule and not

t he exception.” Coopers & Lybrand v. Sun-D anond G owers of
California, 912 F.2d 1135, 1138 (9th Cr. 1990); Sarbaz v. Feldman
(Ln re Sarbaz), BR __, 198 WL. 838914 (9th G r. BAP 1998).

On the other hand, the Ninth Crcuit has also recently stated in

George v. Camacho, 119 F.3d 1393, 1396 (9th Cr. 1997), that

The Suprene Court has noted that “retroactivity is not
favored in the law” [Ctation omtted.] Therefore, there is
a strong presunption against retroactive application
citation omtted]. As the Court has forcefully stated,
e]l enmentary considerations of fairness dictate that
I ndi vi dual s shoul d have an opportunity to know what the | aw
is and to confirmtheir conduct accordingly; settled
expectations should not be lightly disrupted.

This principle is of particular inportance when time limts

are involved and litigants have been advised of the tine by

whi ch nust decide their course of action.

This court believes that the better rule to apply here lies
bet ween the per se retroactivity rule of Harper (which, by its
terms, applies only to Suprenme Court decisions) and the | anguage

contained in George. That rule is found in Coopers & Lybrand,

whi ch favors retroactivity except where the decision overrul es
prior |aw and woul d produce substantial inequitable results if

applied retroactively. See, Coopers & Lybrand, 912 F.2d at 1137.

In this case, Helns clearly overruled controlling precedent

exi sting when the rights of the parties vested: i.e., at the tine
of the deened rejection under section 365(g). Substanti al
inequitable results would occur if Helnms could operate to undo
rejections that have already occurred, even where the underlying

bankruptcy case remai ns open or pending. For that reason, this
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court believes that Helns is not retroactive.

C. Even | f Applied, Helns Does Not Change The Result.

If this court nust treat the 1998 Hel n& decision as the
controlling circuit law to be considered in this 1995 case, the
outcone is the sane. Nothing in the decision suggests that
contracts previously rejected as a matter of |aw spring back into
exi stence. Thus, Trustee has no executory contract to assune by
t he Mdti on.

In deciding Helns, the Ninth Crcuit had to consi der Easebe,
believed by the initial three judge panel in Helns to be wongly
deci ded, but binding nevertheless. |n Easebe the debtor held a
| ease with an option to purchase the | eased property, and when it
filed Chapter 11 it sought authority to assunme the unexpired
| ease. The bankruptcy court granted the application to assune the
| ease, but made no specific nmention of the option to purchase.
Later the debtor tendered the purchase price and the bankruptcy
court determ ned that the option was nonassunabl e under
section 365(c)(2) because it was a contract to extend debt
financing and financial acconmodati ons.

In affirmng, the Ninth Crcuit reiterated the notion that an
executory contract “generally includes contracts on which
performance remai ns due to sonme extent on both sides.” Easebe,
900 F.2d at 1419 (citations omtted). It then stated, w thout any
detailed analysis, that an “option contract is an executory
contract.” Plainly it was exam ning the issue fromthe point of
view of the optionee, the debtor/lessee. The bal ance of the
court’s analysis turns on the lessor’s contention that the

under |l ying | ease option was nonassumabl e under section 365(c)(2)
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and whether or not the |lessors waived their right to raise that
def ense.

In Hel ns, the en banc court set out to test the w sdom of

Easebe. Again, the clear focus of the court’s analysis is from
the optionee’'s point of view. There is no analysis of an option
as it mght be enforced against the optionor. The decision is
replete with convincing evidence that the rule it announced shoul d
be confined to cases where the debtor in bankruptcy is the
opt i onee:

. In the second paragraph of the decision, the court
dwells on the fact that Southmark’s’ concl uded
reorgani zati on was based on a plan that assumed vari ous
contracts and rejected all others. The option to buy
t he Broperty that is the subject of the dispute (the
“Doubl e Di anond Ranch”) was not |isted, so would have
been deened rejected, and no one raised the question
bel ow and the Texas bankruptcy court did not rule on the
matter. 139 F 3d. at 702.

. Next the court points out that in the Nevada bankruptcy?®
a sale of the Double D anond Ranch free and cl ear of
Southmark’s lien was requested, and that such a sale was
valid onIK if the option had been stripped away in the
Texas bankruptcy. The Nevada bankruptc% court relied on
Easebe to conclude that the option had be
t he Texas bankruptcy. Id.

en rejected in

There was no analysis of the option as an executory contract

in the Nevada bankruptcy case. There did not need to be any such

anal ysi s.

. Later on the court concedes that if the plan in the
Texas bankruptcy treated the option as an unassuned
executory contract it would have to be deened rejected
as a matter of res judicata. 1d. at 703.

. After that the court expressed doubts about the Texas

bankruptcy. Because of the inconplete record and its
inability to determ ne whether the option was treated as
an executory contract or how Sout hmark dealt with
undi scl osed assets, it remanded to the Nevada bankruptcy
court to answer those questions. |d.
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Certainly an option binding the optionor (Double D anond) to
sell the Doubl e D anbnd Ranch coul d not have been consi dered an

asset.

. The court next addressed the argunent that

section 541(c)(1) nmakes an ipso facto provision in the
option unenforceable. The Double D anond Ranch

Comm ttee, contending that the property that was the
subj ect of the Southmark option in the bankruptcy of
Doubl e Di anond, had argued that section 541(c)(1) does
not apply if the option is no |onger property of the
estate of the confirned debtor. The court responded:

“That is precisely the question at issue - the option
ceased to be property of the estate only if it was
rejected, and that in turn depends on whether or not the
option was an executory contract.”

139 F.3d at 705.

. A few paragraphs later the court focuses on the goals of
bankruptcy law, and in particular that of maxim zing the
estate’s value. It argues that applying Easebe gave the
optionor (Double Dianond) an “undeserved windfall.” by
treating the QPtIOﬂ as rejected, and noted that debtors
frequently fail to recognize that “sone assets, such as
options, are executory contracts, and so fail to
expressly assune them” |d.

It is hard to believe that the court would consider the

burden on an optionor as an asset that may carel essly be | ost.
The only way to “lose” the optionis toreject it. Simlarly, if
the Helns court intended a bankrupt optionor to be bound despite
the “windfall” to the optionee if rejection is not permtted, it
is very cryptic in howit reaches that result.

. I n the same paragraph the court cautions against the
risk of an unassuned executory contract being rejected
either in Chapter 7 (automatically under section
365(d) (1)) or in Chapter 11 (under a plan) “when the
trustee has no intention of abandoning the asset.” |d.

As stated above, there is no asset to consider saving when

| ooked at fromthe optionor’s point of view. The only asset to

save is the asset that is burdened wth the option in favor of the
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optionee, and that asset should be freed fromthe options by
rejection, in the interest of maxim zing estate val ue, an
i nportant goal recognized by the Helns court.
. After stating that Easebe’s broad rule nust be rejected,
the court instructs that courts |look to see if o
performance is due fromeither side as of the petition
date. It then stresses that performance due only if the
opti onee chooses “doesn’t count unless he has chosen to
exercise it”, but says an option nmay be executory where
the optionee has “announced that he is exercising the
option” but has not yet followed through with the
purchase. 1d. The optionee commts no breach by doing
not hi ng. |d.
There is nothing about the analysis fromthe point of view of
t he optionor, even though it is bound to performa negative
covenant (i.e., not to sell the property) until the optionee
declines to exercise the option. Negative performance, viz., the
obligation not to do sonething, still |eaves the obligation
executory and subject to rejection. Fenix Cattle Conpany V.

Silver (In re Select-A-Seat Corporation), 625 F.2d 290 (9th Cr

1980) (violation of debtor’s obligation not to sell software to
other parties would constitute material breach; burdensone
contracted rejected)®. Double Dianond in Helns, |like Debtor in
this case, nmay not have been obligated to do anything
affirmatively (other than to refrain fromselling the property) as
of the date of bankruptcy, but performance was conditionally due
upon Southmark’s (in Helns) and Sugarmans’ here, exercise of their
respective options. Certainly, both Double D anond and Debt or
remai ned obligated NOT to di spose of the property burdened with
the option, for had either done so, then exercise by the optionee
woul d have constituted a material breach. Rejection would free

each fromthis burden. If the Helns court intended to overrule
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Sel ect-A-Seat on this point it would have said so.

. Finally, the disposition in Helns is equally telling.
The case was remanded to the Nevada bankruptcy court to
determne if the Southmark plan resolved the question;
if not, then the court was to apply the tests set forth
by the en banc court and referred to above. |d.

Had the court been wedded to the idea that option contracts,
considered fromthe optionors side were not executory contracts,
it could have sinply reversed and spared the bankruptcy court the
effort that it and the parties were directed to expend.

In sum if this court nust treat Helns as controlling
precedent, then it concludes that the rule announced in that case
does not apply for all the reasons stated here and in Part A

D. The Trustee’'s Purported Exercise O Business Judgnent
Shoul d Be Overrul ed.

As stated above, the Trustee in his supplenent to the Mtion
sought to sell the SVI |limted partnership units to the Sugarmans
for $50,000 and refused to consider the Schleifer $60,000 overbid.

Whet her or not the Krug and Sugarman interests would claim
nothing fromthe proceeds of sale, Schleifer remains a creditor in
this bankruptcy case. Wether or not his claimof lien on the SVi
l[imted partnership units is invalid (as is strenuously and
sonewhat persuasively argued by Trustee) it follows that he is
entitled to share in whatever is left over after paynent of
priority claims. Thus, it is inappropriate for the Trustee to
refuse to sell to Schleifer because Schleifer nay recover sone of
the proceeds of sale. As for the “pay nore - get |ess” argunent,
this court adheres to the “pay nore - get nore for the estate”
policy.

This court has “the power to di sapprove a propose sale
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recommended by a trustee or debtor in possession if it has an
awar eness there is another proposal on hand which, fromthe
estate’s point of view, is better or nore acceptable.” In re

Br oadnmoor Pl ace Investnents, L.P., 994 F.2d 744 (10th Cr. 1993);
see also, Inre Sunmt Corp., 891 F.2d 1, 5 (Ist Cr. 1989) (“In

order to achieve the goals of maxim zing the value of the estate
and protecting the interests of creditors, the court has plenary
power to provide for conpetitive bidding.”) In this case, fromthe
estate’s point of view, the Schleifer offer is the higher and
better bid. To “fulfill its paramount obligation of determ ning

t he hi ghest and best bid,” the court is duty-bound to consider the

Schleifer bid. Inre Wntex, Inc., 158 B.R 540, 544 (D. Mass.

1992). As noted by the Court of Appeals for the Eighth Grcuit:

“Had the court blindly proceeded to enter an order confirmng
the original Purchase Agreenment w thout giving the slightest

t hought to Schnuck’s substantially higher bid, it mght have

been accused of dereliction in its duty to guarantee that the
particul ar assignment was in the best Interest of the estate

and the unsecured creditors.”

In re Food Barn Stores, Inc., 107 F. 3d 558, 567 n. 16 (8th
Cr. 1997).

The court recogni zes that a $10,000 differential in sale
price!* may be small conpared to the delays that night be
occasi oned by appeals of this decision and by the fact that the
Sugar mans nay assert a damage claimarising fromthe rejection of
t he Remai ning Options as executory contracts. As to the del ays,
it is equally likely that approval of the Sugarmans’ sale could
and no doubt would result in delays by an appeal by Schleifer.??
As to the possibility of a damage claim the court recogni zes

that rejection may give rise to danmages and the Trustee is
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justifiably concerned about the potential that any such damage
claimby the Sugarmans could be entitled to expense of

adm nistration priority despite section 365(g). Wile the court
expresses no opinion on what priority would be afforded any such
claimasserted by the Sugarmans, it does note that Schleifer has
vol unteered, and the court has agreed, to consummate the sale that
is authorized by this decision only when the order approving it
has becone final. Thus, if the Trustee or the Sugarmans prevail

at a higher court on either theory advanced by them the 6.43
[imted partnership units of SVI will be available for transfer to
t he Sugarmans and Schleifer will get his $60,000 back. Although
the court believes that Schleifer is a good faith purchaser under
section 363(m, this voluntary stay will not render an appeal

moot. Wiile it is not certain that Sugarmans woul d not assert
sonme additional claim the manner in which Schleifer has offered
to proceed, gives sone satisfaction that a reversal of this

deci sion on appeal can be treated nuch like a recission permtting
t he Sugarmans to tender $50,000 for the 6.43 units, allow ng
refund of $60,000 to Schleifer, and concluding the case once the

Schleifer v. Krug Trust litigation is over. The court has taken

this factor into account in overriding the Trustee’s exercise of
busi ness j udgnent.

| V. Di sposition

For the reasons stated above, the court concludes that the
Agreenent and the Remai ning Options have been rejected as a matter
of law. The sale to Sugarmans for $50,000 is not in the best
interests of the estate in light of the Schleifer $60,000 offer

and his willingness to withhold consumation of the sale until the
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order approving the sale to himbecones final. The Mdtion will be
deni ed and the Schleifer overbid approved. An O der consistent
with this Menorandum Deci sion is being issued concurrently.

Dat ed: Decenber 14, 1998

Denni s Mont al
Uni ted States Bankruptcy Judge
1. There are no material facts in dispute. The follow ng
di scussion constitutes the court’s findings of fact and
conclusions of law. Fed. R Bankr. P. 7052(a).

2. As drafted, the Mdtion sought to sell 12.11 limted
partnership units of SVI; counsel for Trustee |ater acknow edged
that the correct nunber of units subject to the Remai ning Options
was 6. 11.

3. Counsel for Schleifer and Ms. Schlass have never chall enged

Trustee’'s right to sell free and clear of their disputed clains

under 11 U. S.C. 8 365(f) and thus the proceeds of the sal e being
aFthorized by the court are to be held subject to their disputed
claim

4. For reasons unclear to the court and perhaps to the parties,
Trust ee hol ds apBroxinateIK 0.33 imted partnership units in SVi
whi ch are not subject to the Remaining Options. The difference
between the 6.11 units which are the subject to the Remaining
Options and the actual anount now sought to be sold by the Trustee
is de mninmus and not relevant to the court’s decision. Werever
t he docunents refer to 6.11, 6.43 will be deened insert ed.

5. Unless otherwise indicated, all section references are to the
Bankruptcy Code, 11 U.S.C. 8§ 101-1330.

6. In MIller v. County of Santa Cruz, 39 F.3d 1030, 1035-36 (9th
Cr. 1994), the Ninth Crcuit applied Harper in holding that a
state court appellate decision was retroactive.

7. The optionee, Southmark, was the party with the right to
exercise the option. 139 F.3d 702, 705, n. 8. It had been a
debtor in a successful Chapter 11 case in Texas.

8. Double D anond Ranch Limted Partnership (“Double D anond”)
along with Robert L. Helns Construction & Devel opnent Co., Inc.
filed their own bankruptcies in Nevada sonetine after the

Sout hmark plan was confirned. The dispute that led to the Ninth
Crcuit decision had to do with whether the option was valid at
the time Double D anond sold the Double D anond Ranch. Its sale
free and clear of Southmark’s disputed option rights under section
363(f) has been resol ved favorably to Doubl e D anond. See 193 F. 3d
at 704, fn. 2. Because the entire Helns analysis of the option as
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an executory contract is fromthe point of view of the optionee
(Sout hmark) this court is of the view that the bankruptcy of
Doubl e Di anmond i s whol |y coi nci dental and extraneous to the
executory contract anal ysis.

9. Select-A Seat was deci ded under the fornmer Bankruptcy Act, but
it was in that case that the Ninth Grcuit adopted the Countryman
definition of executory contracts that was reaffirnmed in Hel ns.
See, 139 F.3d at 705, n. 7. There is no reason to presunme it is
not good | aw under the present Bankruptcy Code.

10. This is the way the court analrzed the sane issue in lnre
Wal dron, 36 B.R 633 (Bankr. S.D. Fla. 1984%, rev’'d on ot her
grounds, 785 F. 2d 936 (11th Cr. 1986) (debtors, in entering into
option agreenent, had agreed to relinquish their right to revoke
their offer to sell (to optionee)), a decision that the Hel ns

t hree-j udge panel found inapposite, but the en banc court

di sm ssed as being of marginal value. 139 F.3d at 705.

11. Once Schleifer submtted his $10, 000 overbid, the Sugarmans,
SVI itself and other parties in interest were invited to bid
further. Trustee has advised the court, and counsel for SVI and
t he Sugarmans have confirnmed, that they do not wish to bid.

12. Regardless of the potential for an appeal, the court nakes
t he deci sion based upon the facts and | aw presented to it.
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