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UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA

Inre

THE AMERICAN BASKETBALL LEAGUE,
INC., a Cdifornia corporation,

Debtor.

UECKER & ASSOCIATES, INC., Plan
Adminigtrator,

Pantiff,
V.
L.G. HUNT & ASSOCIATES, INC., a
Georgia corporation, LARRY G. HUNT, and
THE UNITED STATES OF AMERICA,

Defendants.

Case No. 98-60354-MM
Chapter 11

Adv. Proc. No. 00-5216

MEMORANDUM DECISION
AND ORDER THEREON

INTRODUCTION

Before the Court is the Plan Adminigtrator’s Motion for Summary Judgment to avoid and recover
prepetition payments to the United States totaling $1,230,000 pursuant to 11 U.S.C. 88 544, 548, and 550.
The Court grants partiad summary adjudication for the Plan Adminigtrator with respect to certain issues. the
debtor was insolvent under § 548(a); and the United States is an initid transferee under 8 550(a)(1). For
purposes of § 544, dthough the stock redemptions are didtributions prohibited by Cdifornia Corporations
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Code §501, the Plan Administrator cannot recover from the United States under this section because it was
not ashareholder. The motion isa so denied with repect to whether the estate received reasonably equivaent
vaue in exchange for the challenged transfers.

FACTUAL BACKGROUND

The American Basketball League, Inc. (“the ABL”) was a women's professional basketball league
founded in 1995 during a period of increased nationa attention and interest inwomen' sbasketball. However,
the ABL never completed its third season of leegue play because of operationd, compstitive, and finencd
issues. It filed achapter 11 case on December 31, 1998 and thereafter confirmed a Plan of Reorganization
that established procedures for a Plan Administrator to wind up the affairs of the corporationand providefor
anorderly liquidation. Among the assetsto be pursued by the Plan Adminigtrator isan avoidance claim against
Larry G. Hunt, his corporation, L.G. Hunt & Associates, Inc. (“Hunt, Inc.”), and the United Statesto recover
prepetition payments made under a settlement agreement.

The facts underlying the avoidance claim are as follows. On September 12, 1997, the United States
commenced a civil forfeiture action in the United States Didrict Court for the Northern Didtrict of Georgia,
United States of Americav. 810,000 Shares of Indiana State Bonds, et al., to seize various assets held by
Hunt, induding shares of ABL Series A preferred stock. The government aleged that Hunt acquired the ABL
sharesusing proceeds traceabl e to unlanful activity. A few dayslater, the United States commenced apardlée
crimind proceeding againgt Hunt, Inc. for Medicaid fraud, money laundering and mail fraud.

In response to the lawsuits, the ABL and Hunt, Inc. entered into a Stock Repurchase and Settlement
Agreement dated September 18, 1997. The settlement resolved clams of stock ownership between the ABL
and Hunt, Inc. Under the terms of the agreement, the ABL agreed to repurchase from Hunt, Inc. 2.3 million
shares of the ABL Series A-1 preferred stock for $3.5 million. The terms of the written agreement required
a$700,000 cash payment to Hunt, Inc. a closing. However, it is undisputed that the ABL paid $100,000 to
Hunt, Inc. and $600,000 to the United States on behaf of Hunt, Inc. Inaddition to the cash payment, the ABL
executed a promissory note in the amount of $1.5 million that required the ABL to make monthly ingtalment
payments of $10,000 to Hunt, Inc. and $90,000 to the United States. Further, the settlement agreement
provided for mutud releases, indemnification, the dismissd of dl pending legd actions invalving the parties, and
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confidentiaity of the settlement terms

To resolve the avil forfetureactionin part, Hunt, Inc. and the United States entered into aStipulation
for Sde of Stock on December 12, 1997 subgtituting the sales proceeds for the stock as the res subject to
forfeiture. On February 17, 1998, the United States District Court for the Northern Didtrict of Georgia
approved the stipulation.

Pursuant to the terms of the settlement agreement and the promissory note, the ABL paid directly to
the United Statesthe total sum of $1,230,000 between March 3, 1998 and September 14, 1998. The United
States deposited this amount into a “seized asset account” pending further order of the Didrict Court. On
March 10, 2000, the Digtrict Court issued afind judgment of forfeiture.

The ABL commenced the fiscd year ended March 31, 1998 with negative retained earnings of
$9,200,743. Its corporate tax return for the fiscal year ending March 31, 1998 reveds a net operating loss
of $18,980,250. Its corporate tax return for the fiscal year ending March 31, 1999 reflects a further net
operating loss of $13,256,089.

The Plan Adminigtrator commenced this adversary proceeding on June 30, 2000 against defendants
Hunt, Hunt, Inc., and the United States seeking to avoid and recover the prepetition transfers pursuant to 11
U.S.C. 88 544, 547, 548 and 550 and under Cdifornia law. She seeks summary judgment againg only the
United States at this time on the fraudulent transfer daim under 8 548, the state law dam pursuant to the
Cdlifornia Corporations Code, and the claim to recover the transfer under § 550.

CONTENTIONSOF THE PARTIES

With respect to the fraudulent transfer claim under § 548, the Plan Administrator contendsthat asa
matter of law, the ABL received less than reasonably equivaent vaue in exchange for the payments the ABL
made to the United States onbehdf of Hunt, Inc. under the settlement agreement. She aso contends that the
ABL wasinsolvent a the time it made the payments or was rendered insolvent by the transaction. The Plan
Adminigrator further contendsthat asan initid transferee of the payments, the United States isan appropriate
defendant from which to recover the transfers and is not entitled to avail itself of the safe harbor defenses
avaldble to a mediate transferee.  Lastly, she contends that the transfer is avoidable because it was a
prohibited ditribution to a shareholder in violation of state law.
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The United States responds that issues of fact exist as to whether reasonably equivaent vaue for the
transfers was exchanged and whether the ABL was insolvent, precluding summary judgment. It assartsthat
the ABL received intangible benefits for the transfer such as removing the sigma of having a party under
crimina indictment on its roster of shareholders, preventing the gppointment of government bureaucrats to its
Board of Directors should the United States prevail in the avil forfeture action, and the &bility to resdl the
shares. The United States contends that Hunt, Inc. was the initid transferee. It further contends that factua
issues exist as to whether it, as the subsequent transferee, received the funds for vaue, in good faith, and
without knowledge of the voidability of the transfer, precluding summary judgment. FHndly, it disputesthe Plan
Adminigrator’ scontentionthat the stock redemption congtitutes a distributionto shareholders under Cdifornia
law.

LEGAL DISCUSSION

A. Standard for Summary Judgment

Federal Rule of Civil Procedure 56 provides that summary judgment is proper “if . . . thereis no
genuineissue asto any materid fact and . . . the moving party is entitled to a judgment as amatter of law."
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). In order to prevail, the movant must demondtrate dl the

elementsof the daim for rdief. Lockwood v. Wolf Corp., 629 F.2d 603, 611 (9" Cir. 1980). If themoving
party satisfies this burden, summary judgment is precluded only if thereisagenuine issuefor trid. Anderson
v. Liberty Laobby, Inc., 477 U.S. 242, 250 (1986). Where there is no real controversy over certain factsand

issues, and atrid of these facts and issues is unnecessary, partid summary adjudication is in order. Liesv.
Fardl Lines, Inc., 641 F.2d 765, 769 n.3 (9" Cir. 1981); Fed. R. Civ. P. 56(d).
B. The Elements of a Fraudulent Transfer Claim Under § 548

Section 548(a) providesin pertinent part:

(a(1) The trustee may avoid any transfer of an interest of the debtor in property, or any
obligation incurred by the debtor, that was made or incurred on or within one year
before the date of thefiling of the petition, if the debtor voluntarily or involuntarily —

* * *

(B) (i) received less than a reasonably equivadent vaue in exchange for such
transfer or obligation; and

(i) (1) wasinsolvent onthe datethat suchtransfer was made or suchobligation
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wasincurred, or became insolvent as aresult of such transfer or obligation;

To preval on aclaim to set asde afraudulent transfer under § 548(a)(1)(B), the Plan Administrator
must establishthe following dements: (1) atransfer of aninterest of the debtor in property; (2) within oneyear
of thefiling of the petition; (3) for lessthanreasonably equivaent value; and (4) while the debtor was insolvent.
BFPv. Resolution Trust Corporation, 511 U.S. 531, 535 (1994). Of these dements, the Plan Administrator

seeks summary judgment only on whether the ABL recaived reasonably equivaent vaue in exchange for the
payments made and the debtor’ s solvency.
1 Genuine Issues of Material Fact Precude Determination Whether Reasonably

Equivalent Value Was Given

Thereisno per serulethat redemptionof stock by aninsolvent corporationis avoidable as afraudulent

transfer. Contrary to the Plan Administrator’ sassertions, inlnre Roco Corporation, the First Circuit expresdy

acknowledged that it is possible, in certain circumstances, for acorporationto redeem sharesinan amount that
would be reasonably equivadent to the vaue acorporationtransfers.  1n re Roco Corporation, 701 F.2d 978,

982 (1% Cir. 1983). The First Circuit cited as an example a publicly traded company redeeming afraction of
its shares, perhaps to fund an executive benefits plan or for use in converting convertible bonds or preferred
shares. In Roco however, an insolvent corporation redeemed al of its outstanding shares from its sole
shareholder. The debtor received nothing in exchange for the transfer other than the shares, which the

bankruptcy court concluded were worthless to the debtor.
The vaue of the consideration received by the debtor should be compared to the value of what the

debtor surrendered to determine whether the debtor received less than reasonably equivaent value. Inre

United Energy Corp., 944 F.2d 589, 597 (9" Cir. 1991). Thisandyssexaminestheissuefrom the standpoint

of creditors. In re Roosevelt, 176 B.R. 200, 206-08 (B.A.P. 9" Cir. 1994). It also considers whether the
vaue exchanged resultsin adiminution of the etate.

The court may delve behind the form of a transaction and the relationships between the parties to
determine the substance of the transaction, United Energy, 944 F.2d at 596, by examining the totdity of the

circumstances. Inre RML, Inc., 92 F.3d 139, 148-49 (3" Cir. 1996). The value given the debtor may be
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indirect and from someone other than the transferee of the transfer sought to be avoided. In re Metro

Communications, 945 F.2d 635, 646-47 (3 Cir. 1991), cert. denied, 503 U.S. 937 (1992); Rubin v.

Manufacturers Hanover Trust Co., 661 F.2d 979, 991 (2d Cir. 1981). It may aso beintangible, so long as

there is an economic benefit to the debtor. Metro Communications, 945 F.2d at 647.

In Metro Communiceations, the Third Circuit consdered whether a leveraged buyout provided
reasonably equivadent vaue to the debtor in that case. Within ayear before the bankruptcy case was filed,
Tota Communications, Inc. (“TCI”) acquired dl of the capita stock of Metro Communications with a loan
from Mélon Bank, N.A. The debtor guaranteed the acquisition loan and secured it with substantidly dl its
assets. The Creditors Committee sought to set aside the guaranty and the security interest as fraudulent
tranfers. The Third Circuit reversed the Digtrict Court, which had affirmed the Bankruptcy Court’ s findings
that the guaranty and grant of the security interest congtituted congtructive fraudulent transfers. It acknowledged
that indirect economic benefits and intangible assetsare part of an andysis of reasonably equivdent value. For
example, as a result of the leveraged buyout, Metro Communications qudified for a substantia extension of
credit and reasonably expected its relaionship with TCI to produce a synergy of complementary services,
creating a stronger and more profitable combination. These intangible assets conferred redlizable commercid
value on the debtor. Id.

In exchange for the cash payments, the ABL received the preferred shares back from Hunt. Under
the terms of the settlement agreement, the ABL a so recelved a generd rel ease, indemnification, and adismissd
of dl pending actions relating to the ownership of ABL shares. It arguably preserved its pogtive public image.
It gained theright to resdl the redeemed shares, potentidly enabling the ABL to atract additiond investors.
No evidence of the vadue of these intangible benefits has been presented at this juncture. Instead, the Plan
Adminigrator asserts conclusorily that the exchange as a matter of law failed to confer reasonably equivalent
vaue on the debtor. Applying the diminution of the edtate test, genuine issues of materia fact exist asto
whether the United States gave reasonably equivaent vaue in exchange for the transfer it received.

2. The Plan Administrator Has Established That the ABL Was | nsolvent

The Bankruptcy Code defines “insolvent” as a “finanda condition such that the sum of such entity’s

debtsis greater than dl of such entity’s property, a a far vauation,” exclusive of property transferred with

MEMORANDUM DECISION




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N o O A~ W N P

N NN RN N NN NN P B P B PP PP P
® N o O A W N P O © 0N O o M w N P O

actud fraudulent intent and property that may be exempted. 11 U.S.C. § 101(32). The Bankruptcy Code
definition adopts a balance sheet test. In re DAK Indudtries, Inc., 170 F.3d 1197, 1199 (9" Cir. 1999).
Under the test, assets and liabilities are tallied a fair vauation to determine whether the corporation’s debts
exceed itsassets. Solvency ismeasured at the time the debtor transferred value. RM.L., 92 F.3d at 154-55.
However, the Court may infer that the debtor was insolvent on the date of the transfers based on evidence of
insolvency at a time that is close in proximity to the time of the trandfers. Inre Sullivan, 161 B.R. 776, 784
(Bankr. N.D. Tex. 1993); Inre Ocean Line of NorthFlorida, 137 B.R. 540, 543 (Bankr. M.D. Fla. 1992).

See as0 In re Koubourlis, 869 F.2d 1319, 1321 (9" Cir. 1989). To make a determination of insolvency, a

court may rely on the debtor’ s financid statements, even if unaudited. See Roco Corporation, 701 F.2d at

983.

The ABL’sfinancid statements appended to its corporate tax return for the fiscal year ending March
31, 1998 reflect negative retained earnings of $9,200,743 and a net operating loss of $18,980,250. The
ABL’s corporate tax return for the fiscal year ending March 31, 1999 reflects a net operating loss of
$13,256,089. These financid statements support areasonable inference that the debtor was insolvent during
the entire period of the transfersfromMarch 3, 1998 to September 14, 1998. By thisunrefuted evidence, the
Plan Adminigtrator has established a primafacie showing of insolvency.
C. Under Section 544 the Trustee May Avoid a Transfer if Avoidable Under Applicable State

Law

Section 544 authorizes the Trusteeto exercise the rightsof a hypothetica judicid liencreditor to avoid
a trandfer of property that is avoidable under applicable state law. The Plan Adminidrator argues thet the
ABL’s redemption of shares congtitutes a prohibited distribution to shareholders as defined in the Cdifornia
Corporations Code. The relevant sections of the California Corporations Code provide:

§ 166. Didribution to its shareholders.

"Didribution to itsshareholders' means the transfer of cashor property by a corporation to its

shareholders without consideration, whether by way of dividend or otherwise, except a

dividend in shares of the corporation, or the purchase or redemption of its shares for cash or
property, including the transfer, purchase, or redemption by a subsidiary of the corporation.

* * *

§501. Inability to meet liahilities as they mature; prohibition of digtribution.

7
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Neither acorporationnor any of itssubsidiaries hal make any didtributionto the corporation's
shareholders (Section 166) if the corporation or the subsidiary meking the digtribution is, or
as a reault thereof would be, likdy to be unable to meet its ligbilities (except those whose
payment is otherwise adequately provided for) asthey mature.

* * *

8 506. Receipt of prohibited dividend; liability of shareholder; suit by creditors or other
shareholders; fraudulent transfers.

@ Any shareholder who recelves any distribution prohibited by this chapter with
knowledge of factsindiceating the impropriety thereof isliable to the corporationfor the
benefit of dl of the creditors. . . entitled to indtitute an action under subdivison (b) for
the amount so received . . . with interest thereon a the legd rate. . . .

(b) Suit may be brought in the name of the corporation to enforce the liability (1) to
creditorsarisng under subdivision(a) for aviolaionof Section500 or 501 againgt any
or dl shareholdersligble by any one or more creditors of the corporationwhose debts
or clams arose prior to the time of the digtribution.

Cdifornia Corporations Code § 501 prohibits a corporation from making a distribution to shareholdersif the
corporation would be rendered unable to meet its ligbilities as they mature, and § 506 requires a shareholder
that receives an improper distribution under § 501 to repay the didtribution with interest.

1 Stock Redemptions Are Prohibited Distributions

Where a datute contains an ambiguity and is susceptible to more than one reasonable interpretation,
the court isto ascribe to it the meaning intended by the legidature in order to effectuate its purpose. Rizzov.
Board of Trustees, 27 Ca. App. 4th853, 896-97 (Cdl. Ct. App. (4™ Dist.) 1994). Corporations Code § 166

may be read to include stock redemptions within the amhbit of a prohibited “distribution to its shareholders.”
Section § 166 may aso reasonably be read to except a stock redemption from the defined term, “ distribution
to shareholders” To ascertain the intent, courtslook at the legidative history of the statute and the historicd
circumstances of itsenactment. Industrial Risk Insurersv. The Rust Engineering Co., 232 Cal. App. 3d 1038,
1043 (C4dl. Ct. App. (1* Dist.) 1991)(diting American Tobacco Co., v. Superior Court, 208 Ca. App. 3d 480,

485-786 (Cal. Ct. App. (1* Dist.) 1989)). The Legidative Committee Comment to Cdifornia Corporations
Code § 166 provides in pertinent part:

The term means any transfer by a corporation of cash or property to its shareholders without
consideration or for the purchase or redemption of its shares (including such purchase or
redemption by a subsidiary of the corporation).

8
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L egidative Committee Comment to Cdifornia Corporations Code § 166 (Cdifornia Assembly 1975). Here,
the legidative committee comment makes clear the legidature’s intent that a didribution to  shareholders
prohibited under 8 166 includes cash or property paid to shareholders for the purchase or redemption of
shares. Thisinterpretation suggests that a stock redemption is avoidable under § 544.

2. The United Statesis Not a Shareholder Under the California Cor por ations Code

Notwithstanding that a “distribution to shareholders’ does include stock redemptions, Cdifornia
Corporations Code § 185 defines a“shareholder” as “one who isaholder of record of shares.” Althoughthe
United States received a portion of the payments otherwise payable to Hunt, Inc., it did not become the holder
of record of the ABL shares. Under the terms of the settlement agreement, the ABL repurchased the shares
from Hunt, Inc. The United States separately entered into a stipulation with Hunt, Inc. to subgtitute the sdes
proceeds as the res subject to forfeiture. Because the United States is not a shareholder as defined under the
Cdifornia Corporations Code, it is not liable under Corporations Code 8§ 506 for receiving a distribution
prohibited by the statute.

D. The United Statesis an Initial Transferee Under § 550(a)

The Plan Adminigirator seeks summary adjudication that the United Statesisaninitid transferee under
§ 550(a)(1). Section § 550 providesin pertinent part:

@ ... [T]o the extent that a transfer is avoided . . . the trustee may recover, for the
benefit of the estate, the property transferred, or, if the court so orders, the vaue of
such property, from —

Q) the initid transferee of such transfer or the entity for whose benefit such
transfer was made; or
(2 any immediate or mediate transferee of such initid transferee.

(b) The trustee may not recover under section (8)(2) of this section from —

(1) atrandfereethat takes for vaue, including satisfaction or securing of a present
or antecedent debt, ingood faith, and without knowledge of the voidability of

the transfer avoided; or
(2 any immediate or mediate good faith transferee of such transferee.

The applicability of § 550(a)(1) determines whether a party can avall itself of the defenses available to a
mediate transferee under 8 550(b), including that it received the transfer for value, in good faith, and without
knowledge of the voidability of the transfer.
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Section 550 affords trustees greater flexibility in the recovery of avoided transfers from multiple
defendants. In re Mill Street, Inc., 96 B.R. 268, 270 (B.A.P. 9" Cir. 1989). By definition, the term

“transferee’ necessarily implies that the party from whom recovery is sought received the property. Inre

Lucas Ddlas, Inc., 185 B.R. 801, 809 (B.A.P. 9" Cir. 1995). Thedistinction in § 550 between an initia

transferee and a mediate transferee sirikes a balance between the policies of protecting creditors from
diminutions of the asset pool and imposing the duty of inquiry on dl transferees. In reVideo Depot, Ltd., 127
F.3d 1195, 1198 (9" Cir. 1997). Aninitid transfereeisexposed to stricter risk of ligbility becauseit isin the

best positionto evaluatewhether atransfer is fraudulent. 1d. at 1199; In re Cohen, 236 B.R. 1,6 (B.A.P. 9"
Cir. 1999). The transferee’ sburdento monitor the transactionisat its grestest when it receives funds directly
from the debtor. Video Depot, 127 F.3d at 1199. The defensesin § 550(b) do not apply to an initia

transferee, and a trustee’ s power to recover from an initid transferee is absolute. In re Bullion Reserve of

North America, 922 F.2d 544, 547 (9" Cir. 1991).
A limited exception to the absolute lighility of initid transferees exists where the recipient servesasa
mere conduit of the funds. See Inre First Security Mortgage Co., 33 F.3d 42 (10" Cir. 1994)(bank acting

asfinandd intermediary making funds avallable per indruction); In re Dominion Corporation, 199 B.R. 410

(B.A.P. 9" Cir. 1996)(brokerage firm acting as mere facilitator of transactions). While not applicable to the
United States in this case, this exception illustrates that 8 550 is not drictly gpplied and that equitable
congderations govern its application. Dominion Corp., 199 B.R. at 414.

The determinative factor that dictateswhether aparty isaninitid transfereeisthe exercise of dominion
and control over the asset transferred. TheNinth Circuit adopted the * control test” in BullionReserve of North

America to determine whether one has aufficient control and dominionover assets to come withinthe definition

of a“transferee” for purposes of § 550(a). Bullion Resarve, 922 F.2d at 548-49. Bullion Resarve involved

a transfer from a corporate debtor to its president, who loaned the funds to purchase the stock of another
entity, The Commercia Bank of Cdifornia (“CBC”), on behdf of two directors of CBC. The directors
pledged the stock to secure the loan from the debtor’s president. It was Stipulated that the transfer to the
debtor’ s president was avoidable because it was without consideration. However, the question then arose

whether the director in whose name the stock was acquired was aso liable as atransferee. “[T]he minimum

10
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requirement for the Satus asa‘ transferee’ isdominionover the money or other asset, the right to put the money

to one sown purposes.” Id. at 548 (citing Bonded Fin. Servicesv. European AmericanBank, 838 F.2d 890,

895 (7" Cir. 1988)). “[A]nentity doesnot have‘ dominion over themoney’ until itis, in essence, ‘freetoinvest
the whole [amount] in lottery tickets or uranium stocks.”” Id. at 549 (citing Bonded Fin. Services, 838 F.2d

at 894).

The test . . . isa very flexible, pragmatic one; in deciding whether debtors had controlled
property subsequently sought by their trustees, courts must “look beyond the particular
trandfers in question to the entire circumstances of the transactions.”

The control test . . . Smply requires courtsto step back and evauate atransactioninitsentirety
to make sure that their conclusons are logica and equitable. . . . [T]he genera approach . . .
applies regardless of whether a debtor controlled the . . . funds it transferred to a defendant
or adefendant gained control over the funds transferred to it.

Id. at 548-49 (quoting Nordberg v. Societe Generae (In re Chase and Sanborn Corp.), 848 F.2d 1196,

1199 (11*" Cir. 1988). The Ninth Circuit reversed the decision below, concluding that the director was not
atransferee for purposes of § 550 because he did not have sufficient dominion and control over the property
that he was contractualy obligated to pledge. Bullion Resarve, 922 F.2d at 549.

A principa or agent does not have “dominion or control” unless he or she has “legd dominion or
control .” Video Depot, 127 F.3d at 1198. The Ninth Circuit in Video Depot considered whether the
principal of a debtor corporation necessarily istheinitid transferee of corporate fundsused to pay a persona
obligation. The caseinvolved the principd’ s payment to the Las Vegas Hilton of apersona gambling debt by
acashier’s check purchased with the corporation’ sfundsand made payable directly to the Hilton. The Ninth
Circuit hdd that amply becauseaprincipd hasthe authority to direct the alocationof corporate resources does
not mean the principa has sufficient legal dominion and control to be an initid transferee. 1d. at 1199. Legd
control over the funds passed directly from Video Depot to the Hilton, and the principa’s control over the
business operations did not compel a finding that the principa had dominion or control over the transferred
funds. This principle holds true even where the principa delivers the check to the creditor. Seeid. at 1200;
Rupp v. Markgraf, 95 F.3d 936, 940 (10" Cir. 1996).

The Ninth Circuit concluded that the Hilton was the initid transferee even though the corporation’s

principd directedthetransfer. Video Depot, 127 F.3d at 1199-1200. TheNinth Circuit’ sview comportswith

11
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the weight of authority in other circuitsholding that the creditor that received the payment isthe initia transferee.
See Inre Southeast Hotel Properties Limited Partnership, 99 F.3d 151 (4™ Cir. 1996)(payment by debtor’s

management company of debt to speedway by other corporation owned by company’s principd); Rupp V.
Markgraf, 95 F.3d 936 (instruction by primary shareholder and officer of corporate debtor for bank to issue

check fromdebtor’ s account to officer’ s persona judgment creditor); Inre Chase & SanbornCorp., 904 F.2d
588 (11* Cir. 1990)(direct repayment by corporationwithinstructions to gpply to principal’ sbank loan). See
a0 Lucas Ddlas, 185 B.R. at 809; In re M. BlackburnMitchdl, Inc., 164 B.R. 117, 127 (Bankr. N.D. Cal.

1994).

An evauation of this transaction in its entirety leads to the conclusion that the United States was the
initid trandferee. The argument by the United States that Hunt directed the transfers by the ABL isthe same
one asserted by Las Vegas Hilton in Video Depot. Once the debtor disbursed the settlement funds to the
United States, Hunt did not have sufficient dominion over the paymentsto be the initid transferee. The United
Stateswasinthe best positionto evauate whether the transfer was fraudulent. 1t was awarethat the payor was
the ABL and that the ABL did nat, in fact, owe an obligation to the United States whenit made the payments.
Video Depoat is controlling, and the United States is the initia transferee of the settlement payments that it
recelved directly from the ABL. The Plan Adminigrator’s ahility to recover from the United States would be
absolute if the transfers ultimeatdy are avoided. This finding renders it unnecessary to conduct atrid on the
applicability of the defenses under 8§ 550(b) as to the United States.
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ConcLusion

For thereasons set forth, the Court grants partial summeary adjudicationfor the Plan Administrator with
respect to: (1) the debtor’ sinsolvency under § 548(a); and (2) the liability of the United States as an initid
transferee under 8 550(a) (1) from which the Plan Administrator may recover avoided transfers. The Plan
Adminigtrator’ smotion is denied with respect to: (1) whether reasonably equivaent value wasgiven; and (2)
the dam under 8§ 544 on the bas's that, athough stock redemptions condtitute prohibited distributions to
shareholders, the United States was not a shareholder as defined in the Cdifornia Corporations Code from
whom recovery may be sought.

Good cause appearing, I T IS SO ORDERED.
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