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UNI TED STATES BANKRUPTCY COURT

NORTHERN DI STRI CT OF CALI FORNI A

LLOYD RAYMOND FREE and
SYLVI ANE FREE

Debt or s.

COMERI CA BANK- CALI FORNI A, a
California corporation,

Pl aintiff,
VS.
LLOYD RAYMOND FREE and
SYLVI ANE FREE

Def endant s.

L.R. FREE, INC., LLOYD R
FREE, SYLVI ANE FREE and M TRA
SOLEYMANI ,

Count er-Cl ai mant s,
VS.

COVERI CA BANK- CALI FORNI A, a
California corporation,

Count er - Def endant s.

AND CONSOLI DATED ACTI ON

| . | NTRODUCTI ON
The court

counter-claimnts L. R Free,

I nc.

Case No. 94-57808-JRG

Chapter 7

Adversary No. 95-5272
[ Consolidated with Adversary
No. 95-5273]

ORDER ON MOTI ON FOR SEPARATE
PRI OR TRI AL OF | SSUE

has before it the notion of debtor-defendants and

, Ll oyd Free,
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Mtra Sol eymani seeking a separate prior trial of certain issues
set forth in their Third Amended Counterclaim In essence,
counter-claimants want a jury trial, to be conducted prior to
the non-di schargeability trial on plaintiff’s conplaint, on the
I ssues of breach of contract, breach of fiduciary duty, fraud
and intentional infliction of enotional distress. For the
reasons hereafter stated the notion will be granted in part.

At the tine of the hearing the court considered two issues
orally. The first issue was whether the court shoul d exercise
its discretion and grant the debtors a separate trial of their
counterclaim The court discussed at sone |ength the factual
al | egati ons underlying both the conplaint and the counterclaim
pointing out that the facts in the conplaint were totally
unrelated to those in the counterclaim The facts discussed
orally at the hearing are incorporated in this ruling but wll
not be repeated here.

The court indicated tentatively that as the operative
incidents were totally unrelated, the witnesses conpletely
different and the banks with whomthe debtors dealt at the tinme
were even different, it made sense to have separate trials. In
fact, separate trials would serve to avoid confusion on the part
of the trier of fact. The court did, however, disagree with the
debtors with respect to the counterclaimbeing tried first. The
court indicated that, to the extent that both the conplaint and
counterclaimwere tried in this court, the conplaint of
plaintiff would be tried first. The court now adopts its

tentative ruling regarding these issues.
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The second issue dealt with by the court at the hearing
i nvol ved the question of whether the debtors had waived their
right to a jury trial. Plaintiff argued that even if the
debtors had a right to a jury trial, it was waived by virtue of
the | oan docunents they signed with the plaintiff's
predecessors, Plaza Commerce Bank and Pacific Western Bank,
whi ch contained jury waiver provisions. The court indicated
tentatively that the debtors did not waive their right to a jury
trial by virtue of executing the |oan docunents because the
wai vers were not knowi ng, voluntary and intelligent, and thus
unenforceable. The court now adopts its tentative ruling for
the reason stated on the record.

The remai nder of the notion dealt with the question of
whet her the debtors waived their right to a jury trial by other
actions. The court took the remaining parts of the notion under
subm ssi on.
[1. DI SCUSSI ON

A. The Debtors Have a Right to a Jury Trial Absent Any
Wai ver of That Right.

Where the right to a jury trial is disputed, the court nust
initially determ ne whether the noving party, the courter-
claimants, have a Seventh Amendment right to a jury trial

G anfinanciera, S.A. v. Nordberg, 492 U S. 33, 41-42, 109 S. Ct.

2782, 2790 (1989); Local Rule 700-7(a); 5 Moore’ s Federal
Practice § 38.11[1]. The right is determ ned by a three-part

test. Leslie Salt Conpany v. Mirshl and Devel opnent, Inc., 129

B.R 628 (Bankr. N.D. Cal 1991). First, the court nust decide

whet her there would have been a right to a jury trial in
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18th-century England. G anfinanciera, 109 S.Ct. at 2790.

Second, the court nust decide whether the matter should be
characterized as | egal rather than equitable. 1d. Finally, the
court nmust decide whether the matter involves private rights, as
opposed to public rights. 1d. Al three factors nust be present
in order for there to be a Seventh Anendnent right to a jury
trial. Marshland, 129 B.R at 628.

The counterclaimlists the following clains for relief:
breach of contract, breach of fiduciary duty, fraud, and
intentional infliction of enotional distress. First, the court
finds that there was a right to a jury trial in 18'"-century
Engl and on the causes of action pled by the plaintiff.* There
was a right to a jury trial on the breach of contract, breach of
fiduciary duty, and fraud clains. In 18'"-century England a
claimfor intentional infliction of enotional distress probably
did not exist. Second, the court concludes that this matter is
| egal rather than equitable, as noney damages are the sole
remedy requested by the debtors. Finally, the court concl udes
the matter involves private rights not public rights.

Thus, the debtors have a Seventh Amendment right to a jury
trial. The existence of the initial right to a jury trial has
not been seriously disputed by the plaintiff. The issue has
been that of waiver of this right.

B. Have the Debtors Waived Their Right to a Jury Trial?

Plaintiff originally contended that the debtors waived

! See generally 8 Miore's Federal Practice T 38.11[5], pp.38-80-38-83
(2d.ed. 1991) for a conprehensive |ist of actions that historically would have
been considered triable by a jury.
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their right to a jury through the execution of the | oan
docunents as referenced above. The court has disposed of that

I ssue through the adoption of the tentative ruling set forth
orally at the time of the hearing. Plaintiff asserts that the
debtors have waived a jury trial on three additional grounds:
(1) by filing a voluntary petition in bankruptcy, the debtors
have submtted to the equitable power of the court and have

wai ved their right to a jury trial; (2) by filing their
counterclaimin the bankruptcy court, the debtors have submtted
to the equitable clains-all owance process of the court and have
wai ved their right to a jury trial; and (3) the debtors’ claim
is a conmpul sory counterclaimand no jury trial is permtted by
virtue of the nature of the clains.

1. The Debtors Have Not Waived Their Right to a Jury
Trial by Virtue of Filing a Bankruptcy Petition.

A debtor does not subject its pre-petition clains to the
bankruptcy court’s equitable jurisdiction when he files a

bankruptcy petition. In re Jensen, 946 F.2d 369, 373 (5" Cir.

1991). Nor does the petition sonmehow waive the debtor’s right

toa jury trial. 1d. at 374. See also 1 Norton Bankruptcy

Practice 2d 8§ 4:44, p. 4-296 (1997); Germain v. Connecticut

Nat'| Bank, 988 F.2d 1323, 1329-30 (2" Cir. 1993). Thus, the

court finds that the debtors have not waived their right to a
jury trial by virtue of filing their bankruptcy petition.
2. The Debtors Have Not Waived Their Right to a Jury
Trial by Virtue of Asserting Their Clainms in This
Court.
By asserting their clainms in this court, plaintiff contends

that counter-claimnts have submtted their lender liability
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causes of action to this court’s equitable powers to all ow,
di sal l ow, or offset nutual debts, even though the clains are

legal in nature. See In re Romar International Georgia, Inc.

198 B.R. 407 (Bankr. MD.Ga. 1996). In Romar, the debtor filed
an adversary proceeding asserting state law Il ender liability

cl ai s agai nst a bank. The bank filed a proof of claimin the
bankruptcy court and asserted a countercl ai magai nst the debtor.
The Romar court held that because the parties asserted
substantial pre-petition clains agai nst each other and the court
may have to resolve set-off issues, the lender liability action
is part of the clainms-allowance process and no right to a jury
trial exists for such clains.

However, in Germain v. Connecticut National Bank, 988 F.2d

1323 (2d Cir. 1993) the Court of Appeals explains that such
| ender liability clainms are really not part of the clains-
al | omance process. In Germain, the chapter 7 trustee brought an
action against the bank and state court for tortious
interference with debtor’s business, coercion and duress, breach
of contractual duty of good faith, unfair or deceptive business
practices, and m srepresentation. The Court of Appeals held
that the right to a jury trial was not waived because the
trustee’s clains had nothing to do with the essence of
bankruptcy regul atory schenme of allowi ng or reordering clains.
The court stated that the very phrase “clai ms-all owance
process” suggests that the resolution of the dispute in which a
jury trial is sought nust affect the allowance of the creditor’s

claimin order to be part of that process. Germin, 988 F.2d at
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1327. A preference action does so; lender liability actions
generally do not. [d. Suits which augnent the estate but which
have no effect on the allowance of a creditor’'s claimsinply
cannot be part of the clainms-allowance process. 1d. Thus, a
court could allow a bank’s cl ai mbefore hearing argunent on the
trustee’'s conplaint, and this chronol ogy woul d be both | ogical
and consistent with the Bankruptcy Code. 1d.

Here, the debtors ask for noney damages to conpensate the
estate for the destruction of the debtors’ business. [If the
debtors win, the estate is enlarged, and this may affect the
anount Comerica and other creditors ultinmately recover on their
clainms, but it has no effect whatever on the all owance of
Conerica’s clainms. Thus, the debtors’ right to a jury trial on
their lender liability claims is not waived because their clains
are not part of the clains-allowance process.

3. The Debtors Have Not Waived Their Right to a Jury
Trial by Virtue of Having a Conpul sory
Count ercl ai m

Conerica asserts that a conpul sory counterclaimfiled by a

debt or nmay be decided in the same manner as the claimbecause it

is part of the sanme | egal controversy. Conerica relies on |n re

Lion Country Safari, Inc., 124 B.R 566 (Bankr. C.D.Cal. 1991).

Conerica’s reliance on In re Lion Country Safari is m spl aced.

The court does not find that the debtors’ counterclaimis
conpul sory.

Federal Rul e of Bankruptcy Procedure 7013 incorporates by
reference Rule 13 of the Federal Rules of Civil Procedure with

sone modi fications which are not relevant in the case at hand.
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FRCP 13 provides in part:

(a) Conpul sory Counterclainms. A pleading shal
state as a counterclaimany claimwhich at the
time of serving the pleading the pleader has

agai nst any opposing party, if it arises out of
the transaction or occurrence that is the subject
matter of the opposing party’'s claimand does not
require for its adjudication the presence of third
parties of whomthe court cannot acquire
jurisdiction...

(b) Perm ssive Counterclainms. A pleading may
state as a counterclaimany claimagainst an

opposi ng party not arising out of the transaction
or occurrence that is the subject matter of the
opposing party’s claim
A conpul sory counterclaimnust arise out of the sanme
transaction or occurrence. |In determ ning whether two clains
ari se out of the same transaction or occurrence, the Ninth

Circuit applies the “logical relationship” test. 1n re Lion

Country Safari, 124 B.R at 569 citing Pochiro v. Prudenti al

Ins. Co. of Am, 827 F.2d 1246, 1249 (9'" Cir. 1987); In re

Bul son, 117 B.R. 537, 541 (9'" Cir. BAP 1990). This test calls
for the court to determne if the essential facts of the various
clains are so logically connected that considerations of

judicial econony and fairness dictate that all issues should be
resolved in one lawsuit. 1d. A logical relationship exists when
the counterclaimarises fromthe sanme aggregate set of operative
facts as the initial claim in that the sane operative facts
serve as the basis of both clains or the aggregate core of facts
upon which the claimrests activates additional |egal rights

ot herwi se dormant in the defendant. Inre Lile, 96 B.R 81, 85

(Bankr. S.D.Tex. 1989) (quoting U.S. v. Aronson, 617 F.2d 119

(5th Cir. 1980).
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In this case, the clains do not pass the |ogical
rel ati onship test. The clainms clearly did not arise out of the
same set of facts, transaction, or occurrence. The first claim
by Conerica against the debtors is based on a | oan transaction
bet ween the debtors and Pacific Western Bank, which Conerica
acquired after the claimarose. The other claimis based on a
conpl etely separate | oan transaction between the debtors and
Pl aza Bank, which Conerica also acquired after the claimarose.
It is only by mere coincidence that the debtors nust now sue and
be sued by Conerica Bank. It is not disputed by the parties
that the two | oan transactions giving rise to the clains are
conpletely unrelated to each other. Thus, by no stretch of the
i magi nation do the clains arise out of the sanme transaction or
occurrence. The debtors’ counterclaimis therefore not a

conpul sory countercl ai mgoverned by Lion Country Safari.

Therefore, the debtors have not waived their Seventh Amendnment
right to a jury trial on their counterclaim
[l CONCLUSI ON

Based on the foregoing, the debtors’ notion for a prior
separate trial is granted in part. The court holds that
separate trials of the claimand counterclaimis necessary and
that the debtors have a right to a jury trial on their
counterclaim The court denies the notion in part in that the
debtors’ counterclaimw |l not be tried prior to plaintiff’s
non-di schargeability claim The statenents in this order shal
constitute the court’s findings of facts and concl usions of |aw

pursuant to Federal Rule of Bankruptcy Procedure 7052.
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