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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re: Bankruptcy Case
No. 3-84-02038-TC
Chapter 11
SEAW NDS LI M TED,
a corporation,
VEMORANDUM RE CLAI M5 OF
Debt or . OVERSEAS CONTAI NERS LTD.

The court held a hearing on April 19, 1999 on Debtor’s
objection to clains filed by Overseas Containers Ltd. (OCL).
Terrence L. Stinnett appeared for Debtor. Cynthia L. Mtchel
appeared for OCL. Upon due consideration, and for the reasons
stated below, | determ ne that any allowabl e adm nistrative
cl ai m has been paid in full, and that OCL has an all owed unpaid

unsecured claimin the anount of $493, 269.

FACTS
Debt or was an overseas shipper, operating ocean-goi ng cargo
vessels it chartered fromvessel owers. One of these vessels,

the MV Oient Wnds, was chartered fromcreditor OCL. Debt or

MEMORANDUM RE CLAI M5 OF OVERSEAS
CONTAI NERS, LTD. -1-




© 0O N O 0o b~ W N B

N N N NN NN NN R R R R R R R R R R
oo N o oo M WO N P O O 0O N OO0 MM ODN - O

general ly ceased operations after filing a chapter 11 petition on
Cct ober 25, 1984. Debtor did, however, conplete the voyages of
ships that were in passage. The Oient Wnds was one of the
vessels on the high seas on the petition date. The mgjor dispute
bet ween Debtor and OCL concerns the treatnment of clainms of OCL
that arose during the conpletion of the Oient Wnd' s voyage from
the Far East to Long Beach, California.

OCL has al ready received $667,808 in satisfaction of its
claims. Debtor had given OCL a prepetition lien on freight
charges earned by the Orient Wnds to secure repaynent of al
suns due under the charter. Debtor collected those freights
postpetition and placed theminto a trust account. Pursuant to
a stipulation approved by the court, all the trust funds were
di stributed to OCL.

OCL seeks all owance of an adm nistrative priority claim
in the amount of $158,573. This claimconsists of the follow ng
el enents. First, OCL seeks $87,232 in charter fees for post-
petition use of the vessel. Second, OCL seeks $68, 674 for fuel
consuned postpetition. OCL contends it is entitled to be paid
for the fuel, even though the fuel was purchased by Debtor,
because Debtor failed to pay for the fuel, the fuel vendor
asserted a lien against the vessel, and OCL had to pay for the
fuel to secure the release of the vessel. OCL also seeks $1, 000
for term nal discharge expenses incurred at Long Beach, and $1, 667
OCL provided Debtor to help pay Debtor’s office staff in January
1985.

MEMORANDUM RE CLAI M5 OF OVERSEAS
CONTAI NERS, LTD. -2-




© 0O N O 0o b~ W N B

N N N NN NN NN R R R R R R R R R R
oo N o oo M WO N P O O 0O N OO0 MM ODN - O

Debt or contends that there is no basis to allow the anounts
sought for term nal discharge expenses and Debtor’s office
expenses. Debtor concedes OCL shoul d have an allowed claimfor
postpetition charter fees and fuel use. Debtor contends, however,
that the freights OCL received should be applied to those cl ai ns,
with the result that those clains would be paid in full

OCL asserts a general unsecured claimin the anount of

$1,033,177. This claimconsists of the follow ng el enents.

Prepetition charter fees $ 213,000
Prepetition fuel consunption 84,779
Port of Oakl and 55, 000
Marine Term nal s 623, 000
AJ Fritz 925
Attorneys fees 55, 673
Tot al $1, 033,177

O these itens, Debtor challenges only the anmount sought for
attorneys fees and costs. Debtor contends that no nore than

$25, 000 should be allowed for fees and costs.

DI SCUSSI ON
A.  EXPENSE OF ADM NI STRATI ON CLAI M

| determne that OCL has no unpaid admi nistrative priority
claim

To be entitled to expense of admnistration priority, OCL’ s
claimnust represent “the actual, necessary costs and expenses of
preserving the estate.” 11 U.S.C. 8 503(b)(1)(A). The OCL claim
meets this standard only if conpletion of the voyage was necessary
to earn freights. No other property of the estate was created or
preserved or by conpletion of the voyage. |f conpletion of the

voyage was necessary to earn the freights, however, Debtor is
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entitled to use those freights to pay any anount it woul d be
required to pay OCL as an expense of adm nistration claim
Section 506(c) of the Bankruptcy Code provides: “The trustee
may recover from property securing an all owed secured cl aim

t he reasonabl e, necessary costs and expenses of preserving, or

di sposi ng of, such property to the extent of any benefit to the
hol der of such claim” 11 U S.C 8§ 506(c). The freights were
collateral securing OCL’s clains. To the extent that conpletion
of the voyage was necessary to collect the freights, the expenses
of conpleting the voyage were necessary expenses of preserving
OCL's col |l ateral

Thus, Debtor can conpel OCL to apply the freights it received
to pay any allowable adm nistrative claimof OCL. Because the
freight paynents exceed the adm nistrative claimasserted by OCL,
any adm nistrative claimhas been paid in full.

In light of this determnation, there is no need to treat
separately the pre- and postpetition clains of OCL. The clains
shoul d be conbined and the freights paid to OCL treated as a
credit against this consolidated general unsecured claim

B. GENERAL UNSECURED CLAI M

1. Attorneys fees. OCL seeks $55,673 in attorneys fees
and costs as part of its general unsecured claim It appears
that the basis for the recovery of fees is paragraph 68 of the
time charter. That paragraph provides that Debtor shall indemify
OCL against all clains asserted against the vessel as a result of
Debtor’s use of the vessel, and against all expenses incurred in

el imnating such clains against the vessel.
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Debt or acknow edges that OCL incurred substantial |egal fees
and expenses in renoving |iens against the vessel, but contends
that the $55,673 sought by OCL is excessive. Debtor notes that
the billing statenents submtted by OCL’s counsel are not broken
down by project and do not contain contenporaneous tine records.
Debt or asks the court to award no nore than $25, 000.

| determine that the attorney billing records submtted in
support of the claimare not sufficiently detailed to permt this
court to determ ne the anmount of fees properly recoverabl e under
paragraph 68. On the basis of the present application, therefore,
the court cannot grant fees in excess of the $25,6000 stipul ated by
Debtor. The renmainder of OCL’s claimfor attorneys fees and
expenses is denied. The denial is wthout prejudice, except as
noted in footnote 1, bel ow

2. Debtor’'s office expenses. OCL seeks reinmbursenent for

$1,667 it provided Debtor to help pay for Debtor’s office staff
in January 1985. Debtor objects to this claimon the basis that
the paynent was a voluntary contribution to Debtor, not a | oan.

| determ ne that the expenses represent an allowable claim
for expenses under paragraph 68 of the tine charter. Debtor
acknow edges that OCL provided the noney to Debtor to get Debtor’s
help in locating certain containers, so that the container owners
woul d not assert |iens against the vessel. So described, the
nmoney paid Debtor gives rise to an all owabl e cl ai m under
111
111
111
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paragraph 68, just as it would if OCL had paid a third party to
hel p | ocate the containers.¥

3. Terninal discharge fees. OCL contends that Debtor

owes OCL $1,000 for terminal charges paid to California United
Termnals. Debtor objects on the basis that in March 1986 it
only agreed to pay $3,000 for such charges.

| determ ne that the claimshould be allowed. Debtor does
not dispute that OCL paid the additional $1,000 to obtain rel ease
of the vessel froma lien that arose as a result of Debtor’s use
of the vessel. Debtor contends only that OCL paid $1, 000 nore
t han necessary for that purpose. OCL's papers establish that the
paynment in question was necessary to secure rel ease of the vessel.
111
111
111
111
111
111
111
111
111
111

¥ These expenses were also included in OCL’s claimfor
| egal fees. Because Debtor contends there is no basis for OCL
to recover these expenses, | assune the $25,000 of attorneys
fees and costs Debtor stipulated to do not include these expenses.
Because the expenses have been all owed apart fromthe claimfor
fees and costs, denial of OCL’s claimfor additional attorneys
fees and costs is with prejudice regarding these expenses.
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4. Calculation of allowed claim

Charter fees-prepetition $ 213, 800
Charter fees-postpetition? 87, 232
Fuel - prepetition? 84,779
Fuel - post petiti on? 68, 674
Marine term nals 623, 000
Port of Oakl and 55, 000
Al Fritz 925
Long Beach term nal ¥ 1, 000
Debtor’s office expenses? 1, 667
Attorneys fees 25, 000
Tot al $1, 161, 077
Less credit for freight paynent (667, 808)
Unpai d al l oned cl aim $ 493, 269
Dat ed:

Thomas E. Carl son
Uni ted States Bankruptcy Judge

2 Deened already paid through credit for reasons set forth
in Part A

¢ Total fuel cost of $235,000 |ess postpetition fuel used
and fuel returned.

4 See note 2.
¥ See note 2.
¥ See note 2.
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