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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re Case No. 95-52713

PAUL W CUMM NS and
ROBIN S. CUMM NS,
Chapter 13
Debt or (s).

ORDER GRANTI NG DEBTORS' MOTI ON

FOR PARTI AL SUMMARY JUDGVENT
l. | NTRODUCTI ON

In 1995, the California Enploynent Devel opnent Department

(“EDD") filed a creditor claim against debtors, Paul and Robyn
Cumm ns, in Bankruptcy Court. Cunmmns, inturn, filed an objection
to the claim which came before the Court for hearing on My 4,
2000. In connection with their objection, the Cummins filed a
notion for partial sunmary judgnent seeking to bar EDD from
asserting that Cumm ns’ yearly wage expenses from 1989 t hr ough 1994
wer e substantially greater than $24,000. For the reasons hereafter
stated, the nmotion is granted. |II. FACTUAL BACKGROUND

Debt ors Paul and Robi n Cumm ns operated a pool cleaning and
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repair service fromJanuary 1, 1986 through May 1, 1995. EDD, the
stat e agency responsi bl e for conmputi ng enploynment tax liability and
penal ti es, conducted two audits of the Cumm ns’ busi ness. The first
audit covered the period January 1, 1989 through Septenber 30,
1992. The second audit covered the period October 1, 1992 through
June 30, 1996. Based on these audits, EDD determ ned that the
Cumm ns under reported wage expenses in order to reduce their
liability to EDD.

In May 1995, during the second audit period, debtors filed for
bankruptcy under Chapter 13. Approximately four nonths later, in
August of 1995, EDD filed a claimin the Cumm ns’ bankruptcy case
for enployment taxes in the amount of $243,788.53 for the period
January 1, 1986 through May 1, 1995. This tax figure was based on

the debtors’ wage expenses as determ ned by EDD during the same

peri od.
Two years later, in 1997, the Santa Clara County District
Attorney prosecuted the Cummi ns for tax evasion. Although charges

agai nst Robin Cumm ns were dism ssed, Paul Cumm ns was convicted
of viol ati ng Revenue and Tax Code Section 19706 for failing to file
tax returns for the years of 1989 through 1994. The California
Franchi se Tax Board (FTB), the agency responsible for conputing
state inconme taxes, was a conplaining witness in this proceeding,

and investigated the Cummns’ tax returns during the years in

questi on.
During the crimnal prosecution, EDD informed FTB that it
bel i eved that debtors’ wage expenses from 1989 through 1994 were

in excess of $250, 000. This number was extracted from EDD s

cal cul ati on of debtors’ wage expenses for the full period of EDD s
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1995 bankruptcy claim(1986-1995). Despite its know edge of EDD s
esti mat e, FTB asserted that debt ors’ wage expenses were
approxi mtely $24,000 per year, noticeably smaller than EDD s
esti mat e. M. Cumm ns consequently incurred $52,086 in crimna
penal ti es based upon the court’s use of FTB' s $24, 000 wage expense
figure.
I1'l. THE LEGAL STANDARD FOR SUMMARY JUDGVENT

Federal Rule of Civ. Proc. 56 is nade applicable in adversary
proceedi ngs by Bankruptcy Rule 7056. The party noving for summary
judgment has the burden of show ng the absence of any genui ne i ssue
as to all the material facts, which, under applicable principles
of substantive law, entitle himto judgment as a matter of |aw.

6 Janes W More, et al., Moore's Federal Practice T 56.15[3] (2d

ed. 1995). The nonnovant's version of the facts nust be accepted
and all inferences fromthe underlying and undi sputed facts are to

be drawn in favor of the nonmovant. Bishop v. Wod, 426 U. S. 341,

96 S.Ct. 2074 (1976); United States v. Diebold, Inc. 369 U S. 654,

82 S.Ct. 993 (1962).

"[ The] party seeking summary judgment al ways bears the initial
responsibility of informng the ...court of the basis for its
notion, and identifying those portions of “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any,’” which it believes
denonstrate the absence of a genuine issue of material fact."

Celotex Corp. v. Catrett, 477 U S. 317, 323, 106 S. Ct. 2548 (1986);

guoting Fed. R Civ. P. 56(c). If the novant neets this burden of
production the nonnoving party nust go beyond the pl eadi ngs and by

af fidavit, deposition, answers to interrogatories, and adm ssions
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on file, designate specific facts showing that there is a genuine
I ssue for trial. Ld. The nonnoving party may satisfy its burden of
showing that there is a material question of fact in dispute
t hrough affidavit or declaration, but such declaration "shall
contain only facts, shall conform as far as possible to the
requi rements of [Fed. R Civ. P.] 56(e), ...and shall avoid
concl usi ons and argunent.”

I V. DI SCUSSI ON

Paul Cumm ns’ crimnal penalty was based on incone tax
liability. Since wage expenses are deducted from gross incone,
FTB s | ower wage expense figure yielded a higher incone tax figure,
resulting in a higher crimnal penalty against Paul Cumm ns.
Enpl oynent taxes, in contrast, are based on wage expenses.
Therefore, EDD s higher wage expense figure vyielded higher
enpl oynent taxes, resulting in a greater tax claimin the Cumm ns’
bankruptcy case.

The Cunm ns’ objection pertains to EDD' s use of a high wage
expense figure in their bankruptcy case following FTB s use of a
substantially | ower wage expense figure in Paul Cunm ns’ crin na
prosecution. The Cunm ns argue that EDD should be held to FTB' s
$24, 000 wage expense figure used in the crimnal prosecution. EDD
shoul d not be permtted to assert a higher wage expense figure as
a basis to assert a larger claimin the debtors’ bankruptcy case,
particularly after FTB used a | ow wage expense figure to inflict
hi gher penalties in the crimnal case. Debtors base their argunment
on the principle of judicial estoppel.

A Pur pose of Judicial Estoppel

The doctrine of judicial estoppel prevents a party from
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asserting a claimin a |legal proceeding that is inconsistent with

a claimmade by that party in a previous proceeding. See Rissetto

v. Plunbers and Steanfitters Local 343, 94 F.3d 597, 600 (9" Cir.

1996) (“Judicial estoppel sonmetinmes known as the doctrine of
preclusion of inconsistent positions, precludes a party from
gai ni ng an advantage by taking one position, and then seeking a
second advantage by taking an inconpatible position.”). As a
general principle, the purpose of judicial estoppel is to protect
theintegrity of the judicial process. See id. at 601. Furthernore,
judicial estoppel “is an equitable doctrine, invoked by the court
at its own discretion, and driven by the facts of the specific

case.” Johnson v. State of Oregon, 141 F.3d 1361, 1368 (9'" Cir

1998) .

Federal |aw governs the application of judicial estoppel in

federal court. See Rissetto, 94 F.3d at 603. The mmjority of
circuits adhere to the “Prior Success” Rule, which requires the
court inthe earlier litigation to actually adopt the inconsistent
position. The minority rule, in contrast, does not place the sane
requi renment on the court in the earlier litigation. Instead, the
doctrine applies to a litigant “if by his change of position he is
pl aying ‘fast and | oose’ with the court.” 1d. at 601.

The Ninth Circuit has not settled formally on either of the
two rules outlined above. 1d. Rather, because judicial estoppel
is factually driven, courts in the Ninth Circuit tend to apply the
rul e that conforns nost closely to the facts of a particul ar case.
Accordingly, the Ninth Circuit uses the “Fast and Loose” rule only
when a litigant has not had prior success, or when the i nconsistent

position was not adopted in the earlier litigation. For reasons
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that will be discussed below, the Court will apply the “Prior
Success” Rule to this case because the crimnal court in the first
proceedi ng adopted FTB' s $24, 000 fi gure.

B. Judicial Estoppel <can apply to this case if three
conditions are net: (1) FTB and EDD were “parties” to a
proceedi ng, (2) FTB and EDD were in “Privity,” and (3)
the crimnal court in the first proceedi ng adopted FTB' s
wage expense figure.

Normal |y, judicial estoppel is used to prevent a party from
asserting a position contrary to one asserted by the sanme party at
an earlier proceeding, i.e., Party Ais prevented from asserting
a position different than one asserted by Party A in an earlier
pr oceedi ng. However, judicial estoppel can also be applied to
prevent a party fromasserting a position contrary to one taken by
a different party during an earlier proceeding, i.e., Party Bis
prevented fromasserting a position different than one asserted by
Party A during an earlier proceeding. 1In this latter situation,

federal courts hold that “privity” nmust exist between Party A and

Party B for judicial estoppel to apply. See, e.qg., In re 815

Wal nut Associates, 183 B.R 423, 432 ( E.D. Pa. 1995)( Assignee

and assignor were in privity for the purposes of judicial

estoppel .); Mellon Bank, N.A. v. Makoroff, 153 B.R 155, 159 (WD.

Pa. 1993).

Since judicial estoppel can apply to a two-party situation,
the court nust examne the three conditions necessary for such
application.

(1) FTB and EDD are both “parties.”
As di scussed above, “privity” can only exist between two
“parties.” The Cummi ns argue that in this case, as in the latter

situation involving Party A and Party B, FTB was a party to the
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first proceeding (the crim nal prosecution) and EDD was a party to
the second proceeding (the bankruptcy case). In an attenpt to
denonstrate that judicial estoppel does not apply to this case,
EDD argues that FTB was not a “party” to the earlier crimna
proceedi ng. However, for reasons discussed below, the Court
rejects this argunent.

The nanmed parties to the first proceeding were M.
Cummins and the Santa Clara County District Attorney’'s Office,
while the parties to the second proceedi ng were the debtors and
EDD. Although FTB may not have been a naned party to the crimna
prosecution, the $52,000 crimnal fine levied on the debtor was
based on FTB's $24,000 wage expense figure; FTB' s wage expense

cal culation was necessary and indispensable in the state’'s

prosecution of M. Cunm ns. Consequent |y, FTB's intimate
I nvol vement in the first proceeding provides it wth the
functional status of a “party” for purposes of judicial estoppel.

Accordingly, the next issue becomes whether FTB and EDD are
parties in “privity.”

(2) FTB and EDD are in “privity.”

Privity is defined as nmutual or successive rel ationships
to the same right of property, or such an identification of
I nterest of one person with another as to represent the sanme | egal

right. Petersen v. Fee Intern., Ltd., 435 F.Supp. 938, 942

(WD. Gkl .1975). California authorities are in accord. See, e.g.,

Hudson v. Board of Admnistration of the Public Enployees’

Retirement System 59 Cal.App.4th 1310, 1330 (1997)(“Privity

requires that the party to be estopped be ‘so identified in

interest with another that he represents the sane legal right.’ ")

ORDER GRANTI NG DEBTORS' MOTI ON FOR PARTI AL SUMVARY JUDGVENT 7




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

(citations omtted.)

VWhile the Ninth Circuit has not exam ned privity between
two state agencies, the California Supreme Court has held that
“the acts of one public agency will bind another public agency
only when there is privity, or an identity of interests between

t he agencies.” Lusardi Construction Co. v. Aubry, 1 Cal.4th 976,

995 (1992). \Where there is a conflict between the interests of
the two public agencies, there is no privity.

In Lusardi, which involved a contractor’s obligation to
pay prevailing wages, the California Supreme Court held that there
was no “identity of interests between the Tri-City Hospital
District and the Director of the Departnment of [Industrial
Relations.” The Tri-City Hospital District “had an interest in
obtai ning the | owest possible [|abor] cost for construction . ”
while “[t]he interest of [the Director of the Departnent of
I ndustrial Relations was] in enforcing the prevailing wage | aws.”
See id. at 996 (declining to apply the doctrine of equitable
est oppel against the Director). Thus, the two public agencies in
Lusardi were not in privity because they had interests that
conflicted.

In contrast to the agencies in Lusardi, EDD and FTB do

have an identity of interests. While the California Legislature

envi sions different m ssions for the two agenci es! (EDD s m ssion

1 Cdifornia Unemployment Insurance Code Section 301 provides that EDD is responsible for the “determination of
contribution rates and the administration and collection of contributions, penalties and interest, including but not limited to
filing and releasing liens”

Under RTC Section 19501: “[t]he Franchise Tax Board shall administer Part 10 (commencing with Section 17001), Part 10.7
(commencing with Section 21001), Part 11 (commencing with Section 23001), and this part. For this purpose, it may divide
the state into a reasonable number of districts, in each of which a branch office or offices may be maintained during al or part
of the time as may be necessary.” Part 10 refers to the Personal Income Tax; Part 10.7 refers to the Taxpayers' Bill of Rights;
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is to adm ni ster enpl oynent tax penalties, while FTB' s mission is
to admi nister incone tax penalties), the two neverthel ess have an
“identity of interests” in fair and accurate taxing procedures.
Specifically, each agency uses an i ndivi dual’s wage expense figure
to determne, in part, the anount of taxes due. Cbviously, the
state could not maintain fair and accurate taxing procedures if
each agency assigned a different wage expense figure to an
i ndi vi dual taxpayer to that taxpayer’s detriment. Consequently,
since EDD and FTB have

111l

an “identity of interests” in accurate tax collection, which
necessarily includes calculation of an accurate wage expense
figure, EDD and FTB are in privity with respect to the issue of
t he Cumm ns’ wage expense figure.

Since FTB and EDD are “parties” in “privity” with respect
to the issue of the Cumm ns’ wage expense figure, the final
guestion becones whether the crimnal court in the first
proceedi ng adopted FTB's wage expense figure.

(3) The crimnal court in the first proceedi ng adopted

FTB' s wage expense figure.

The state succeeded in its crimnal prosecution of Paul
Cumm ns. VWhile the court in the crimnal proceeding may not have
formal |y adopted FTB's wage expense amount, it is indisputable
that the court did so inplicitly. FTB used its $24,000 wage

expense figure to determ ne debtors’ incone tax liability for the

Part 11 refers to the Bank and Corporation Tax Law; Part 10.2 refers to the Administration of Franchise and Income Tax Laws.
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periods in question. The court, in turn, used FTB s incone tax
liability figure to determ ne the amount of penalties against Pau
Cunmmi ns. Logically, the court had to adopt FTB s wage expense
figure to arrive at the penalty anount.

Since the court in the first proceeding adopted FTB' s
$24, 000 wage expense figure, the Ninth Circuit’s “Prior Success
Rul e” applies, and judicial estoppel bars FTB' s party in privity,
EDD, from asserting a wage expense figure different than that
adopted in the first proceedi ng.

V. CONCLUSI ON

The Court grants partial summary judgnent in favor of the
Cumm ns on the issue of judicial estoppel. As it is in privity
with FTB, EDD is judicially estopped from asserting that the
debtors’ yearly wage expense figure was greater than $24, 000, the

wage expense figure conputed by FTB in the first proceeding.

DATED:

JAMES R. GRUBE
UNI TED STATES BANKRUPTCY JUDGE
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Case No. 95-52713-JRG

UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A
CERTI FI CATE OF SERVI CE

|, the undersi gned, a regul arly appoi nted and qualified Judici al
Assistant in the office of the Bankruptcy Judges of the United
States Bankruptcy Court for the Northern District of California,
San Jose, California hereby certify:

That 1, in the performance of ny duties as such Judici al
Assi stant, served a copy of the Court's: ORDER GRANTI NG DEBTORS’
MOT| ON FOR PARTI AL SUMWWARY JUDGMVENT by placing it inthe United States
Mail, First Class, postage prepaid, at San Jose, California on the
date shown below, in a seal ed envel ope addressed as |isted bel ow.

| decl are under penalty of perjury under the |laws of the United
States of Anerica that the foregoing is true and correct.

Execut ed on at San Jose, California.
LI SA OLSEN
Devi n Der ham Bur k Bl LL LOCKYER
Chapter 13 Trustee Attorney Gener al
P. 0. Box 50013 JULI AN O. STANDEN
San Jose, CA 95150-0013 Deputy Attorney General

455 Gol den Gate Avenue

David M Kirsch Suite 11000
Attorney at Law San Francisco, CA 94102
Ten Al maden Blvd., Suite 1250

San Jose, CA 95113-2233
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