UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N o O A~ W N P

N NN RN N NN NN P B P B PP PP P
® N o O A W N P O © 0N O o M w N P O

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re: Case No. 96-55328
GEORGE EDWARD MEYER, Chapter 13
Debt or . AVENDED ORDER DI SM SSI NG
CHAPTER 13 CASE!

l. | NTRODUCTI ON

Robert Schiro, a judgnent creditor of debtor George Meyer,
has objected to the Chapter 13 plan of the debtor on the basis
that the petition and plan have been filed in bad faith. For
t he reasons hereafter stated, the objection will be sustained
and the case dism ssed.
. LEGAL STANDARD

A Chapter 13 petition filed in bad faith may be di sm ssed

for cause” pursuant to 11 U S.C. 8§ 1307(c). Eisen v. Curry (In

re Eisen), 14 F.3d 469, 470 (9th Cir. 1994). A Chapter 13 plan
can only be confirnmed if it has been “proposed in good faith and
not by any neans forbidden by law.” 11 U S.C. § 1325(a)(3). To

determne if a petition has been filed in bad faith, courts are

! The court's order of August 4, 1997 is amended solely to correct inaccurate year references.
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gui ded by the standards used to eval uate whether a plan has been
proposed in good faith. |d.
The exi stence of good faith or bad faith is determ ned by a

“totality of the circunstances test.” Downey Savings & Loan

Assoc. v. Metz (In re Metz), 820 F.2d 1495, 1498 (9th Cir.

1987); Goeb v. Heid (In re Goeb), 675 F.2d 1386, 1391 (9th Cir.

1982); In re Eisen, 14 F.3d at 470. The court should ask

whet her the debtor “m srepresented facts in his [petition or]
Pl an, unfairly manipul ated the Bankruptcy Code, or otherw se
[filed] his Chapter 13 [petition or] Plan in an inequitable
manner.” In re Goeb 675 F.2d at 1390.

Il DI SCUSSI ON

In this case, Schiro’s claimis based on a judgnment he
obt ai ned agai nst Meyer in October 1993, in the anmount of
$92,347.58. Schiro has taken various steps to collect on the
judgnment, but it appears that all have been to no avail.

Mayer filed his Chapter 13 petition on July 18, 1996. A
Chapter 13 plan was filed at the sane tine. On August 22, 1996,
Schiro filed his objection to the debtor’s plan. Schiro’'s
al l egations of bad faith can be divided into two groups. The
first deals with Meyer’s conduct during Schiro’s battle to
collect on his judgnent prior to the filing of bankruptcy. The
second group deals with alleged defects in Meyer’s bankruptcy
petition, statement of financial affairs and the plan. Wile
the court does not find all of Schiro’s argunments persuasive,
there are three areas of the debtor’s conduct that |ead the

court to conclude Meyer has acted in bad faith.
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A. The Debtor Failed to List the Internal Revenue as a
Creditor.

In connection with Schiro's state court collection efforts,
Mayer testified on April 30, 1996, that he owed “back taxes from
the state and federal governnent totaling about $200, 000.” Yet,
when the debtor’s petition was filed |l ess than three nonths
| ater, neither taxing authority was scheduled as a creditor, or
i ncl uded on the master address list for purposes of notice.
Subsequently, on Septenber 23, 1996, the Internal Revenue
Service filed its claimwith the court in the anount of

$99, 529.92. The State has not yet filed a claim although it

may still be unaware of the existence of the bankruptcy.
Under 8§ 521(1) of the Bankruptcy Code and Federal Rule of
Bankruptcy Procedure 1007 (a), the debtor is required to file a

list of all creditors, he may not pick and choose. The om ssion
of the Internal Revenue Service is not insignificant. It is
nore than sinply a violation of law. The Service filed its

claimas secured. Whether the claimis secured, or the normal
priority claim feasibility of any plan is questionable.

B. The Debtor Failed to List George Armamini as a Creditor

and Failed to Disclose H's Stock Hol di ngs.

In the state court proceedi ngs, Meyer also testified on
April 30, 1996, that he owed George Arnmam ni $400, 000. Yet,
nowhere is Armam ni scheduled as a creditor. Armamni’s
inclusion is inportant not only because he is a substanti al
credi tor but because he is also tied to an asset of the estate

that is undisclosed. 1[In 1994, Meyer pledged 2,000 shares of
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stock in Meyer Stereo, Inc. to Armanmi ni as security for the debt
he owed Armam ni, although Meyer retained “equitable title and
voting rights” in the stock. The stock is simlarly not

di sclosed in the debtor’s schedules. 1In Schedule B, at Question
12, Meyer was asked a direct question about his stock hol di ngs.
He answered “None.” It is also interesting to note that the

pl edge agreenent states that Armamini is owed $600, 000, as
opposed to $400, 000, and the debtor’s financial condition since
1994 nmakes it unlikely that the debt has been reduced since the
pl edge.

This failure to disclose another major creditor and conceal
an asset creates two severe problens. How nmuch is Armani ni
owed? Have even nore creditors been omtted? G ven the
magni t ude of the debtor’s omi ssions, it is quite possible that
Meyer does not even qualify for Chapter 13 under 8 109(e) of the
Bankruptcy Code. By hiding his interest in the corporation, he
deprived the Chapter 13 Trustee, and any other interested
creditor, of the opportunity to exam ne the potential asset or
| ook into his past transactions with Armam ni.

C. The Debtor is Using Chapter 13 as a Means of Evadi ng

Lawf ul Orders of the State Court.

At a hearing in the state court on April 30, 1996, Mayer
was order to turn over “forthwith” his Ping golf clubs and his
Tayl or Made netal woods to the judgnent creditor, Schiro. Meyer
i gnored the order. When he filed bankruptcy, he listed the golf
cl ubs as an asset on Schedule B and then pronptly clainmed them

exempt on Schedule C. Certainly, the two-and-a-half nonths that
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el apsed between the turnover order and the filing of bankruptcy
is sufficient time for Meyer to have conplied with the state
court’s order. He sinply chose not to. Chapter 13 cannot be
used as a neans of shielding such wongful conduct.

Simlarly, on June 20, 1996, Schiro served Meyer Stereo
Inc. with an Earnings Wthhol ding Order pertaining to the wages
of the debtor. Pursuant to the terns of the order, the enpl oyer
is required to mail a return to the sheriff within 15 days of
bei ng served. Nothing was done. It appears that Meyer is the
sole officer, director and sharehol der of Meyer Stereo, Inc.
and, as such, it is reasonable to infer that he once again chose
to ignore an order of the state court. Chapter 13 does not
exi st to condone such behavi or.
| V. CONCLUSI ON

Meyer’s conduct denonstrates that he has attenpted to abuse
t he bankruptcy process. By omtting creditors with substanti al
claims and concealing assets, he has prevented the conplete and
honest eval uation of his financial situation the Bankruptcy Code
requires. In examning all of the circunstances surroundi ng
Meyer’'s filing, the court can only conclude that he has acted in
bad faith. The objection is sustained and the case is
di sm ssed. The dism ssal is wthout prejudice and Meyer nay
file bankruptcy in the future at an appropriate tine.

DATED

JAMES R GRUBE
UNI TED STATES BANKRUPTCY JUDGE
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