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DO NOTI' PUBLI SH

UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A

In re: Jointly Adm nistered
for Procedural Pur-
poses Only Under

Case No. 97-3-3694-TC
Chapter 11

GUY F. ATKI NSON COVPANY OF
CALI FORNI A, a Del awar e corporation

GUY F. ATKI NSON COVPANY, a Nevada
cor poration; and

GUY F. ATKI NSON HOLDI NGS, LTD.,
a Canadi an federal corporation, VEMORANDUM RE

EQUI PVMENT RENT

Debt or s.

N e N e N e e N e e e N

The court held a trial on Septenber 8-9, 1999, to determ ne
t he conpensation that a surety conpleting bonded construction
projects should be required to pay to certain banks for the use of
equi pnent and inventory in which those banks have a senior |ien.
G Larry Engel, David J. Brown and Kristin E. Caverly appeared for
Well's Fargo Bank, N. A, as Agent for Itself, Bear Stearns & Co.,
and Cerberus Partners, L.P. (the Banks). AdamA. Lews, Cedric C
Chao, Filiberto Agusti, and Richard K WIllard appeared for
Fidelity and Deposit Conpany of Maryland, and the Anmerican
I nternational G oup of Conpanies (the Bondi ng Conpani es).
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BACKGROUND

Debtors are heavy construction conpanies specializing in
| arge-scal e projects, such as roads, bridges, power plants, and
dans. The Bondi ng Conpani es issued surety bonds on nany of
Debtors’ projects. The Banks nmade prepetition |loans to Debtors
secured by liens on the equipnent, inventory, and works in progress
at the bonded projects (the Equipnent).

Debt ors obtained three postpetition |oans fromthe Bondi ng
Conpani es to enabl e Debtors to continue their operations. The
first such | oan was secured by a lien on the Equi pnent senior to
the prior lien of the Banks. This court has determ ned that the
first loan has been repaid, and the District Court upheld that
determ nati on on appeal. The orders authorizing the second and
third | oans provide expressly that the Banks retain senior liens in
all of the Equi prment.

When it becane apparent that Debtors could not successfully
reorgani ze, the court granted the Bondi ng Conpani es perni ssion
to take over and conpl ete the bonded projects, and to use the
Equi prrent for that purpose. The Bondi ng Conpani es took over al
t he bonded projects on February 1, 1998 (the Takeover Date). Upon
noti on of the Banks, the court l|later determ ned that the Bank’s
security interest in the Equi pnment was superior to the equitable

subrogation rights of the Bonding Conpanies. See State Bank &

Trust Conpany v. Insurance Conpany of the West, 132 F.3d 203
(5th Cir. 1997). The court entered an order under which the

Bondi ng Conpani es could continue to use the Equi pnent, but were

required to conpensate the Banks for that use (the Equi pment
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Order). The Bondi ng Conpani es and the Banks di sagree over the

anount of conpensation due under the Equi pment O der.

DI SCUSSI ON
A, TIME PERI OD FOR VH CH COVPENSATI ON | S REQUI RED

| determ ne that the Equi pnent Order requires the Bonding
Conpani es to conpensate the Banks for use of the Equi prment only for
the period that the Bondi ng Conpani es thensel ves used the Equi prment
after the Takeover Date.!

The plain | anguage of the Equi pment Order conpels this
conclusion. That order provides in relevant part:

[ T] he Court has authorized the Bondi ng Conpanies to

provi sionally use the Bonded Project Equi pnment Col | ateral
to conplete the Bonded Projects. However, the Bonding
Conpani es do not own the Bonded Project Equi pnrent
Collateral. Accordingly, in order to take care that the
Bondi ng Conpani es are not unjustly enriched by the use of
t he Bonded Project Equi prent Col |l ateral, the Bonding
Conpani es need to provide the Debtors’, [sic] subject to
t he Banks’ security interest and the terns of this Oder,
wi th conpensation for the past and future use and

di m nution of the Bonded Project Equi pment Col |l ateral.
Therefore, the Bondi ng Conpani es shall pay to the Banks:

: the fair market rental value of the Bonded

Proj ect Equi pnent Collateral on account of the Bonding

Conmpani es’ use of the Bonded Project Equi pnent Coll ateral

after the Petition Date and before such determ nation

by the court or sale of the equipnent.
Equi pmrent Order at f 7 (enphasis added). This |anguage requires
paynment only for the Bondi ng Conpani es’ use of the Equi prment. It
is not disputed that the Bondi ng Conpani es did not obtain
possessi on of the Equipnment until they took over the bonded

projects, and they thus did not “use” the Equi pnment in the nornal

sense of the word before that date. Nothing in the Equi pment O der
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overrides the usual meaning of “use” or deens the Bonding
Conpani es’ use of the Equi pnent to start on the petition date.

The limted purpose of the Equi pnent Order reinforces the
concl usion that the Bondi ng Conpanies are required to pay only
for their use of equipnent after the Takeover Date. The Banks
were awarded the paynents in lieu of being allowed to seize the
Equi prrent on the Takeover Date. To interpret the Equi pnent O der
to require conpensation for Debtors’ use of the equi pnment before
that date would be to expand the effect of the order beyond the
situation it was intended to renedy.

The Banks contend that it is |law of the case that the Bonding
Conpani es’ obligation to pay arises fromthe petition date, because
t he Bondi ng Conpani es appeal ed fromthe Equi pnent Order, contending
that this court erred in requiring paynments fromthe petition date.
This argunent i s unpersuasive. The Bondi ng Conpani es effectively
dropped this argunment fromtheir appeal and the District Court did
not address the issue on the nmerits. As a result, the District
Court did not decide whether the Equi prment Order requires paynents
fromthe petition date. Because neither this court nor the
District Court has previously interpreted the Equi pnent Order,
there is no |aw of the case on the issue presently before this
court.

B. RECOUPNMENT

The Bondi ng Conpani es argue that they have recoupnment rights
that defeat all clains of the Banks. Specifically, the Bonding
Conpani es assert that they should be entitled to recoup the

i ndemmi ty paynments owed by Debtors against the rent paynents owed

by the Bondi ng Conpanies. The Bondi ng Conpanies rely on the

MEMORANDUM RE EQUI PMENT RENT 4




© 00 N oo o0 b~ W N B

N NN N RN NN NN R PR P R R R R R R
0o N o o0 M WOWN P O O 00O NOoO 0o »d OwN e O

decision of the Ninth Crcuit in Newbery Corp. v. Fireman's Fund
Ins. Co., 95 F.3d 1392 (9th G r. 1996). The court rejected this

argunment at trial, and excluded evidence offered by the Bonding
Conmpani es. The court offers the follow ng explanation for that
ruling.

The facts of Newbery are as follows. Debtor Newbery was a
subcontractor on a construction project. Fireman's Fund issued
paynment and performance bonds on Newbery’s projects. Newbery
agreed to indemify Fireman’s Fund against all | osses sustained
under the bonds. Citibank had a perfected |ien on Newbery’s
equi pnrent. After Newbery defaulted, Fireman’'s Fund took over and
conpl eted the project using Newbery' s equi pnent. Fireman’s Fund
agreed to pay rent to Citibank for use of Citibank’s collateral.
Newbery then filed a lender liability suit against Ctibank. As
part of the settlenent of that suit, Ctibank released its security
interest in the equi pnment, and assigned to Newbery its claimto
receive rent fromFireman’s Fund, but took a security interest in
t he equi pnment rents due Newbery from Fireman’s Fund. Newberry, 95
F.3d at 1397. The Ninth G rcuit upheld the trial court decision
allowing Fireman’s Fund to recoup the indemity paynents due from
Newbery agai nst the amobunts due to Newbery for use of its
equi pnent .

Newbery is easily distinguishable fromthe present case. The
deci si on acknow edged that “’recoupnent cannot defeat the rights
of a creditor who holds a properly perfected Article 9 security

interest.”” Newberry, 95 F.3d at 1403 (quoting Native Am Fin.

Inc. v. Tecunseh Constr. Co. (ln re Tecunseh Constr. Co.), 157 B.R

471 (Bankr. E.D. Cal. 1993)). |In Newbery, the court held that this
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[imtation on recoupnent did not apply, because Citicorp had
released its security interest in the equipnent, had assigned to
Newbery its claimto receive rental fees fromFireman’s Fund, and
had retained a security interest only in the net anount Fireman's
Fund owed Newbery. [d. at 1403-04. 1In the present case, the Banks
did not release their security interests in the Equipnment and did
not assign to Debtors their rights to receive rental fees fromthe
Bondi ng Conpanies. Thus, in the present case the Banks retain
rights far different fromthe rights Ctibank retained in the
Newbery case.

Permitting recoupnment in the present case would defy conmon
sense and the equitabl e underpinning of the recoupnent doctrine.
At the tinme the Bonding Conpani es took over Debtors’ bonded
projects, they had no right to prevent the Banks from seizing the
Equi prrent pursuant to the Banks’ perfected security interest. This
court prohibited the Banks from exercising their rights against
their collateral only after ordering that the Bondi ng Conpani es pay
the Banks the fair rental value of the Equipnent. To allow the
Bondi ng Conpani es to defeat the Banks’ right to paynent for use of
t he Equi prent woul d whol |y defeat rights that the Bank indubitably
enjoyed at the tinme of the takeover, and that the Equi prent O der
was designed to preserve. Stated differently, the Bonding
Conpani es seek through their recoupnment claimto enjoy all the
benefits of the Equi pnrent Order while avoiding the burdens of that
order. Recoupnent is an equitable doctrine that should never be

used to reach such an inequitable result.
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C. VALUATI ONS

The Equi prrent Order provides that the Bondi ng Conpani es shal
pay fair market rent for the Equi pnent used, and that the rental
val ue shall be determ ned by a “Special Evaluator.” The Speci al
Evaluator is to be an expert appraiser who is nutually acceptable
to the parties or, if the parties are unable to agree, who is
sel ected by the court from nom nees submtted by the parties.
Either party may chall enge the findings of the Special Eval uator
before the court. M. Jeffrey Hutton of Arthur Anderson, LLP was
selected by the parties as the Special Evaluator, and was appoi nt ed
by the court on Septenber 28, 1998. He submitted his witten
report on July 12, 1999.

1. Large Equi pnent. The Special Evaluator submtted a

determ nation of fair market rental value only for certain |arge
equi pnent, including earth noving equi prment, trailers, vehicles,
etc. (the Large Equipnent).? The Special Eval uator determ ned the
rental value for the Bonding Conpani es use of the Large Equi pnment
fromthe Takeover Date to June 30, 1999 to be $2,912,899, before
prej udgnent interest. The Bondi ng Conpani es contend that the
Speci al Evaluator’s determ nation of rent due should be adjusted
downward for the foll ow ng reasons.

First, the Bonding Conpanies contend that the rental val ue
found by the Special Eval uator should be reduced with respect to
Equi prrent nore than seven years old. The Bondi ng Conpani es’
expert witness, Edward G Barker, testified that rental conpanies
generally do not rent equi pnment nore than seven years old, that
the Special Evaluator’s reliance on nmarket conparables is

i nappropriate, and that court should adopt M. Barker’'s rate-of-
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return analysis as the rental value of the ol der equi prent.
find the Bondi ng Conpani es’ evidence on this issue unpersuasive.
The evi dence does not support the contention that rental conpanies
do not rent equi pnment nore than seven years old. The evidence al so
i ndi cates that the Special Evaluator took the age of the Large
Equi prent i nto account when determ ning fair market rental val ue,
and that the Special Evaluator used a rate-of-return analysis to
check his analysis of nmarket conparables. See Special Evaluator’s
Report at 22. Finally, M. Barker’'s rate-of-return analysis
cont ai ned nunerous errors that dimnish its persuasive val ue.
Second, the Bondi ng Conpani es contend that the rental val ue
determ ned by the Special Evaluator should be reduced by 7.5
percent because of the large volune of equi pnent used. M. Barker
testified that rental conpanies provide volune discounts of up to
10 percent. The Special Evaluator’s report considered but declined
to apply a volune discount. “W understand that FMRV' s are often
di scount ed based on volunme (unit quantity) rentals. The subject
assets were available for various periods and at various projects.
In some cases, the subject assets were available for nmultiple
projects. As a result, we nade no adjustnents for vol une
di scounts.” Special Evaluator’s Report at 22. At trial, the
Speci al Eval uator again acknow edged that rental conpani es provide
vol une di scounts, but again explained that the Bondi ng Conpani es
woul d not qualify for any such di scount because the assets were
scattered anong so many projects. | find the Bondi ng Conpanies’
argunent persuasive. The Special Evaluator assunes that equi pnment
rented by the Bondi ng Conpanies for different projects would not be

aggregated for this purpose. The present case is |like that of a
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single large rental conpany operating from several |ocations (the
Banks) renting to a single large custoner renting from several of
the rental conpany’s |ocations (the Bonding Conpanies). It is nore
i kely than not that such a customer would be able to negotiate

a substantial volune discount. | therefore determ ne that the
Speci al Evaluator’s determ nation of fair market rental val ue
shoul d be reduced by 7.5 percent.

Third, the Bondi ng Conpani es contend that the rental val ues
determ ned by the Special Evaluator should be reduced to take
account of discounts available for long-termrentals. M. Barker
testified that the bul k of the Large Equi prment was rented for 18
mont hs, and that rental conpanies provide discounts up to ten
percent for rentals |onger than six nonths. This argunent is
unper suasi ve. The Special Evaluator already took into account the
18-nmonth rental period in making his determi nation of fair market
rental value. See Special Evaluator’s Report at 22.

The Banks assert that the Special Evaluator’s determ nation
shoul d be adjusted upward to take account of usage periods that the
Speci al Eval uator erroneously failed to take account of. The Banks
and Bondi ng Conpani es di sagree as to how nuch the Speci al Eval uator
understated the usage periods. | find that the Banks’' expert,
Robert J. Stall, accurately identified the additional usage periods
and used the correct fair market rental value for those usage
periods. The Special Evaluator’s determ nation shall be adjusted
upward by $481, 440.°3

The Banks and the Bondi ng Conpani es agree that the speci al
Eval uat or erroneously failed to value certain Large Equi pnent,

because the Speci al Eval uator believed that equi pnent was | eased,
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rat her than owned by Debtors. The parties disagree, however, over
the fair market rental value for the omtted Large Equipnment. |
find that the Banks’ expert, M. Stall, correctly determ ned the
rental usage period and rental value of the excluded Large
Equi prent, and that $522,809* shoul d be added to the rental val ue
of the Large Equi pnent found by the Special Eval uator.

The Banks acknow edge that the determ nation of the Speci al
Eval uat or shoul d be reduced by $618, 116, because the Banks did not
have a perfected security interest in certain vehicles included in
t he Special Evaluator’s determ nation

The fair rental value of the Large Equi pment w thout

prej udgnent interest is calculated as follows.?®

1. Speci al Evaluator’s determ nation $2,912, 899
2. Addi ti onal usage peri ods 481, 440
3. Erroneously om tted equi pnent 522, 804
4. Erroneously included vehi cl es (618, 116)
5. Vol une di scount (7.5 percent of lines 1-4) (247, 427)

Anmount due $3, 051, 605
2. Smal | Equi pnent and Tools. The Special Eval uator

determ ned that he did not have enough information to state a

pr of essi onal opi nion regarding the value of small equi pnent and
tools at the bonded projects on the Takeover Date. The Bonding
Conpani es’ expert, M. Barker, agreed that there is insufficient
information to value the small equi pnent and tools. M. Barker

al so stated that if the court concluded otherw se, it should set
the value at not nore than $1,509, 795. The Banks’ expert w tness,
Mark A. Smith, testified that there was sufficient information to
val ue the small equipnment and tools, and that this equipnent had a

val ue of $3, 469,634 as of the Takeover Date.

MEMORANDUM RE EQUI PMENT RENT 10




© 00 N oo o0 b~ W N B

N NN N RN NN NN R PR P R R R R R R
0o N o o0 M WOWN P O O 00O NOoO 0o »d OwN e O

| find that the small equi pnment and tools can be val ued, and
that M. Smth's testinony regarding their value is persuasive in
all respects save one. In determning the value of the smal
equi pnent and tools from Debtors’ “Black Book,” M. Smth used the
acqui sition cost listed, rather than the Debtors’ nore recent
estimates of fair market value. H's report stated that he used the
book val ue figures on the basis of the follow ng | anguage in the
Equi pnrent Order.

The Speci al Eval uator shall base the conpensation

to be paid by the Bondi ng Conpanies for the use of

supplies, inventory and works in progress upon the

greater of (i) its book value (calculated on a FIFO

basis), or (i1) its value as of the Petition Date,

as such val ue woul d be determ ned between two parties

dealing at arns-length under non-distress circunstances.
Equi prent Order, 1 9(d). This provision was intended to apply only
to supplies, inventory, and works in progress, not to equi pnent and
tools. It is appropriate to use book value for materials, because
such materials have not been previously used, and because book
val ue accurately represents the value of the materials to the
conpleting surety. Conpensation for use of the small equi pnent and
tools should take account of the fact that sone of the tools may
have been used before and therefore will have di m nished in val ue.
Thus, it should be based on fair market rental value or the
dimnution in value resulting fromuse. |In light of the fact that
neither party submtted evidence regarding rental value, the best
avai | abl e neasure of conpensation for previously used tools is the
val ue on the Takeover Date (calculated fromthe then fair market

val ue or sone other neasure that reflects accunul ated depreciation)

| ess the proceeds received by the Banks upon sal e.
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| determine that the value of the small equipnent, tools, and
ot her nonconsumabl es as of the Takeover Date was $2, 264, 769. This
anount is derived fromM. Smith' s report by substituting the fair
mar ket val ue entries fromthe Black Book for the book value entries
fromthe Black Book. For the two projects for which M. Smth
reports no fair market value data, fair market value is cal cul ated
as 45 percent of the book value. This percentage was cal cul ated by
di viding the aggregate fair market value for the other projects by
t he aggregate book value for those projects. | find no reason to
divert fromM. Smth's analysis regarding tools purchased
postpetition or expense deferrals.

Smal | Equi prent and ot her Nonconsumabl es
on hand as of January 31, 1998

Smith Report Court Fi ndi ngs
Bl ack Book
Chi na Basin $ 218, 600 $ 80, 849
Belleville 1,434, 527 592, 472
M ngo Juncti on 39, 168 19, 737
St ony Br ook 99, 586 47, 890
UCSF 52, 232 23,504
NW Bonded 582, 155 582, 155
Buck Center 40, 264 18, 350
Uconn 199, 866 96, 576
Pur chases 412, 694 412, 694
Def erred Anpunts 390, 542 390, 542
TOTAL $3, 469, 634 $2, 264, 769

| do not have enough information to determ ne the proceeds
paid to the Banks fromsale of the small equi pnent, tools, and
ot her nonconsumabl es.® The Banks’ expert wi tness testified that
such proceeds total $170,613. The Bondi ng Conpani es’ expert
testified that such proceeds total $773,435. The parties are
directed to submit a further accounting regarding this matter

pursuant to the Part E(2) of this decision.
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3. Consunmabl e Materials on Hand. The Special Eval uator

declined to state a professional opinion regarding the val ue of
supplies, inventory, and works in progress, stating that he had
insufficient information to do so. Edward Barker, testifying for
t he Bondi ng Conpani es, stated summarily, “l concur with the
conclusion in the Special Evaluator’s report that because of
insufficient data it is not possible to render an opinion as to the
val ue of inventory, supplies, and works in progress used on the
Bonded Projects between August 10, 1997 and June 30, 1999.”
Decl aration of Edward G Barker, § 13. Mark Smth testified for
t he Banks that he discovered information not available to the
Speci al Evaluator, and that such information was sufficient to
determ ne the value of materials on hand. He determ ned that
materials on hand on the bonded projects had a book val ue of
$3, 581, 193 as of the Takeover Date.

| credit fully M. Smth' s expert testinony regarding the
val ue of unused materials on hand as of the Takeover Date. He
correctly determ ned that there was credible evidence from which
the value of the materials on hand could be determ ned. Hi s nethod
of evaluating that evidence was appropriate and was fully
expl ai ned. He corroborated his concl usions through various cross
checks. The Bondi ng Conpanies ask this court to reject M. Smth's
testinmony without offering any alternative valuation. It is
obvious fromthe size, nature, and status of the bonded projects
that unused materials with significant value were on hand on the
Takeover Date. Gven the certainty that the Bondi ng Conpani es
recei ved property of significant value, this court should make

every effort to determne that value. M. Smth' s testinony
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clearly neets the mninmum standards of credibility, and even nore
clearly represents the nost persuasive testinony presented to the
court on this subject.

| find nore persuasive the Bondi ng Conpani es’ argunent that
t hey should not be required to pay the Banks for materials
delivered to Debtors before the Takeover Date that the Bondi ng
Conpani es later paid for. M. Smith testified that Debtors nmade
purchases of additional materials totaling $8, 425,595 between the
petition date and the Takeover Date, of which $1,574,077 were paid
for by the Bonding Conpanies after the takeover of the bonded
projects. The Banks argue that it is irrelevant whether the
purchase price was paid before the Takeover Date, because they
acquired a security interest in the property as soon as it was
delivered to Debtors. | determne that it is appropriate for the
Bondi ng Conpani es to deduct the anobunt they paid for materials
delivered pre-takeover, whether or not the Banks obtained a
security interest upon delivery. In determ ning what the Bonding
Conpani es should pay for materials on hand, the court is applying
an unjust enrichnent test. It is only under this approach, which
| ooks at the question fromthe Bondi ng Conpani es’ viewpoint, that
the materials on hand can properly be valued according to their
acqui sition cost. The Bonding Conpanies are clearly not unjustly
enriched by receiving materials they pay for. The Banks do no
better by viewi ng the question fromthe perspective of what they
could seize and sell. In determ ning what the Banks would realize
fromthat course of action, one would have to assign the materials
a liquidation value. There can be little doubt that the Banks are

as well off receiving paynent of $2,007,116 for the book val ue of
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the materials as they are receiving paynent for the |iquidation
value of materials originally costing $3,581, 193.

The Banks are entitled to recover $2,007,116 for materials on
hand on the Takeover Date before prejudgnment interest.’
D. CH NA BASI N

The Bondi ng Conpani es argue that the rental value for the
Equi prrent shoul d not include the amount attributable to the
Equi pment used on the China Basin project. This argunent is based
on this court’s statenent at a hearing on July 23, 1999, at which
time the court indicated that the rental paynents due the Banks for
the China Basin project could be recovered through the Bank’s
recei pt of the surplus proceeds fromthat project.

The Bondi ng Conpani es’ argument i s unpersuasi ve because the
underlying premse for the court’s conmments no | onger exists. At
the tine of the July 23 hearing, the court assumed that the surplus
for China Basin project would be paid to the Banks. It thus did
not matter to the Banks whether sonme of the noney they received was
characterized as paynent for use of the Equi pnent, because that
characterizati on woul d not affect the anmount of noney the Banks
received. The parties agree that one of the appellate decisions of
the district court in this case has had the effect of allow ng the
Bondi ng Conpanies to offset a surplus earned on one bonded project
agai nst | osses incurred on other bonded projects. As a result, it
is unlikely that the Banks will be paid the surplus fromthe China
Basin project. It has thus becone inportant to treat the paynents
for use of the China Basin equi pnent as project expenses to be paid
to the Banks irrespective of whether the China Basin project runs a

surpl us.
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E. PREJUDGVENT | NTEREST

1. Interest Rate. The Special Evaluator’s determ nation

i ncl udes prejudgnent interest at the rate of 10 percent per annum
The Bondi ng Conpani es do not object to the inposition of
prej udgnent interest, but contend that the rate should be 6
percent. The Banks contend that prejudgnent interest should be
i nposed at the rate of 11.5 percent.

The Ninth Grcuit has held that a federal court should
cal cul ate prejudgnment interest at the postjudgnent interest rate
fixed by 28 U S.C. 8 1961, “unless the trial judge finds,
on substantial evidence, that the equities of the particular case
require a different rate.” Wstern Pacific Fisheries, Inc. v. S S
President Grant, 730 F.2d 1280, 1289 (9th Cir. 1984). Accord MHC
Inc. v. Oregon Dept. of Revenue, 66 F.3d 1082, 1090-91 (9th Gr.
1995); Nelson v. EG & G Measurenents Goup, Inc., 37 F.3d 1384,

1391-92 (9th Gr. 1994). 1In a diversity action governed by state
| aw, however, a federal court is to apply the rate for prejudgnent
interest fixed by state law. Northrop Corp. v. Triad International

Marketing S.A., 842 F.2d 1154, 1155 (9th G r. 1988).

| determ ne that the unique circunstances of the present case
justify awardi ng prejudgnent interest at the rate of ten percent
per annum Through the Equi pment Order, this court in substance
i nposed a contractual obligation on the Bondi ng Conpani es to pay
rent to the Banks. To avoid unjust enrichnment of the Bonding
Conpani es, and to provide conpensation for use of the Banks’
property, the Equi pnment Order required the Bondi ng Conpani es to pay
the Banks fair market rent as a condition of using the Equipnent.

The court relied upon state law in determ ning that the Banks
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otherwise had a right to seize and sell the Equi pnment pursuant to
their perfected personal property security interests. The court
also relied upon traditional state-law concepts of unjust
enrichrment and inplied-by-law contracts in requiring the Bondi ng
Conmpani es to pay rent. Because the nost inportant rights at issue
ari se under state | aw, and because the present controversy is

cl osely anal ogous to a breach of contract action, it is appropriate
to i npose prejudgnent interest at the ten percent rate specified
for breach of contract damages in California Gvil Code § 3289.

See Northrop, 842 F.2d at 1155 (9th Cr. 1998).

2. Cal culation of Interest Due. The court has sufficient

information to cal cul ate prejudgnent interest on the anmount due for
the |l arge equi pnent. The total anmount due including prejudgnment
i nterest through June 30, 1999, is the “total paynent 2/1/98 to
6/ 30/ 99" calculated by M. Stall reduced by the 7.5 percent vol une
di scount inposed by the court. That anpunt equals $3, 239, 589.
To that anmount is added per dieminterest for each day between
June 30, 1999 and entry of judgnent. That per diem anobunt is
cal cul ated by reducing M. Stall’s calculation of “base rent 2/1/98
to end date” by the 7.5 percent volunme discount, and by then
mul ti plying that anount by the daily interest rate. So cal cul ated,
per diem prejudgnent interest is $836. 06.

The court also has sufficient information to cal cul ate
prej udgnent interest on the anount due for consumables. The
Bondi ng Conpani es shall pay interest fromthe Takeover Date on
$2, 007,116, the anobunt by which the consunmabl es on hand on the
Takeover Date exceed the paynents to vendors nade by the Bondi ng

Conpani es. Prejudgnment interest on $2,007,116 fromthe Takeover
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Date to June 30, 1999 totals $282, 646, and accrues at $549. 89 per
diemfrom June 30, 1999 to entry of judgment.

The court does not have enough information to determ ne
prejudgnent interest on the anmount due for small equi pnrent and
tools. This is so because the anpunts received by the Banks upon
sal e reduce the principal anmount due the Banks. As noted in Part
C(2), the court does not have conplete information regardi ng either
the date or anmobunt of sale proceeds paid to the Banks for snal
equi pnent and tools. The court shall hold a status conference
regardi ng the question on Novenber 22, 1999 at 1:00 p.m
F. EVI DENTI ARY OBJECTI ONS

The witten evidentiary objections filed by the Banks are

overrul ed.

CONCLUSI ON

The Bondi ng Conpani es shall pay to the Banks the foll ow ng
suns pursuant to the Equi prent Order: (1) for the |arge equi pnent,
$3, 239, 589 pl us prejudgnent interest of $836.06 per day from
June 30, 1999 to judgnent; (2) for the small equi pnent and tools,
$2, 264, 769 plus prejudgment interest to be determ ned; and (3) for
consunabl es, $2, 289, 762 plus prejudgnent interest of $549.89 per
day from June 30, 1999 to judgnent. Judgnent will not be entered
on any claimuntil prejudgnment interest on the small equi pnent and

tools claimis determ ned.

Dat ed:

Thomas E. Carl son
Uni ted States Bankruptcy Judge

MEMORANDUM RE EQUI PMENT RENT 18




© 00 N oo o0 b~ W N B

N NN N RN NN NN R PR P R R R R R R
0o N o o0 M WOWN P O O 00O NOoO 0o »d OwN e O

1. | do not decide at this time whether the Banks, either directly
or through Debtors via their security interests, have a claim

agai nst the Bondi ng Conpani es based on a theory other than the

Equi prent Order for any benefit conferred upon the Bonding
Conmpani es as a result of Debtors’ postpetition, pre-takeover use of
t he Equi prent.

2. Assets for which the Special Evaluator did not submt a
determ nation of value are discussed in subparts 2 and 3, infra.

3. Before the 7.5 percent vol unme di scount and before prejudgnent
i nterest.

4. Before the 7.5 percent volune di scount and before prejudgnent
i nterest.

5. It is not necessary to determ ne the anmount paid to the Banks
fromsale of the |arge equi pnent and credit that anobunt agai nst the
equi pnrent rent due. Under a fair market rental approach, the Banks
are entitled to fair market rent plus recovery of the sal vage val ue
of the equipnent at the end of the rental period.

6. It is necessary to determ ne the sal es proceeds for smal

tools received by the Banks, because the neasure of conpensation is
di mnution in value, calculated as value of the Takeover Date |ess
sal vage val ue received.

7. The amounts paid by the Bondi ng Conpani es for pretakeover
purchases may have included sone paynents for small tools. That
woul d not affect the result in any way. The Bondi ng Conpani es
woul d still be entitled to a credit. The credit would still equal
the full purchase price paid, because the postpetition purchases of
smal |l tools were calculated in Part B(2) on the basis of

acqui sition cost.
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