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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Case No. 95-57598
SAl SOLEDAD ENERGY, | NC.,
Chapter 11

Debt or . ORDER SUSTAI NI NG SAI"S OBJECTI ON

TO CLAIM FI LED BY AXEL JOHNSON
ENERGY DEVELOPMENT, | NC.

l. | NTRODUCTI ON

Before the court is debtor SAl Sol edad Energy, Inc.'s ("SAl")
objectiontothe $6 m | lion proof of claimfiled by Axel Johnson Ener gy
Devel oprent, Inc.® I n 1990, SAI bought a power purchase agreenent ("PPA")
fromAJED whi ch woul d al lowit to sell power that it devel opedto Pacific
Gas & El ectric Conpany ("P&E"). Subsequently, PGEE paid SAl $10 million
toterm nate t he power agreenent. AJED nowcl ains aright to danages for

SAl " s breach of contract based onits optionto repurchase the PPAif SAl

!Axel Johnson Ener gy Devel opnent, Inc., its parent, Axel Johnson and
Axel Johnson Engineering wi || be hereafter referredtojointly as "Axel
Johnson" or "AJED' unl ess otherw se indicated.
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determ ned not to develop a project using the PPA. Based on the
interpretati on of several agreenents enteredinto by the parties prior to
the term nation of the PPA, the court finds that SAl did not breachits
agreenent with Axel Johnson.
1. FACTS

A. THE PG&E POWER PURCHASE AGREEMENT

On June 27, 1985, Carl COeberst entered into an InterimStandard
Operating Agreenent No. 4 with PG&RE. This power purchase agreenent
obl i gat ed P&GE t o purchase el ectri cal power whi ch m ght be produced from
Ceberst' s future devel opnent of a proposed 16, 000 kWhbi onass el ectricity
generation facility to be |l ocated at the Sol edad I ndustrial Park in
Mont erey County, California ("Sol edad project™). The PPArequired Ceber st
to commence di stribution of power within five years fromthe date of
execution of the agreenent ("Article 12 deadline"), that is, by June 27,
1990. No consideration was paid by Oeberst to PG&E for the PPA

B. OEBERST SELLS THE PPA TO AXEL JOHNSON - THE 1988 PURCHASE

AGREEMENT

OCeberst was unable to develop a project based on the PPA and
undertook to sell it.? Oeberst was put in contact with Axel Johnson,
whose agents represented it to be alarge and fi nanci al |l y capabl e ener gy
conmpany.

On May 12, 1988, Ceberst sol d the PPAto Axel Johnson pursuant to an
agreenment referred to as the 1988 Purchase Agreenent. The related

Assi gnment of the PPAto Axel Johnson is dated June 30, 1988, and was

2 Eventual | y part of Carl Ceberst's interest was conveyed to t he Ceber st
Hol ding Trust and both entities are referred to jointly as “COeberst.™
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accept ed by PGE on July 5, 1988. Under t he 1988 Purchase Agreenent, no
noni es exchanged hands at the tinme of the sale. Instead, AJEDconmtted
to pay Oeberst $5.2 mllion for the PPA as follows:

1. $1, 450, 000 upon Construction Financing Closing;

2. $500, 000 at the tinme of Term Financing Closing;

3. $3, 000,000 over thirty years after Construction

Fi nanci ng Cl osi ng;
4. $250, 000 over five years after Construction Fi nanci ng
Cl osi ng.

Under Par agraph 2. 05 of the 1988 Purchase Agreenent AJED was gi ven
an optiontoterm nate the agreenent on or after Septenber 15, 1988 if the
Sol edad Proj ect construction had not begun by that date. Hence, if AJED
di d not begin the project usingthe PPA, AJEDwas allowed to return the
PPA to Oeberst with no further liability under the agreenment. Axel
Johnson did not exercise its option to term nate the agreenent and
t hereafter becane |iable for payment of $5.2 mllion for the PPA pur suant
to the agreenent.

C. AXEL JOHNSON SEEKS EXTENSI ON AND A DEFERRAL FEE FROM PG

Wthinfour or five nonths after acquiringthe PPAfromQeberst, in
Oct ober 1988, Axel Johnson sought an extensi on of the Article 12 deadline
fromPG&E. |In Decenber 1988, Axel Johnson and PG&E entered into a
deferral agreenent referredto as the First Anendnent to t he PPA whi ch
provi ded for deferral of the Article 12 deadline to June 27, 1996. This
agreenent was subject to approval by the California Public Utility
Comm ssion ("CPUC").

Along with the extension of the Article 12 deadl i ne, Axel Johnson

ORDER SUSTAINING SAI'SOBJECTION TO CLAIM FILED BY AXEL JOHNSON ENERGY DEVELOPMENT, INC.
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al so sought a deferral fee for nonies it had expended in the approxi nmate
amount of $3.7 million. This anount included nore than $2 m |1ion which
Axel Johnson represented to P&&E it was obligatedto pay to Geberst. PG&E
accepted t he expendi ture as a rei nbursabl e expense and i ncl uded t hat
amount in the deferral fee.

Al nost one year later, in November 1989, the CPUC approved the
def erral agreenent on the conditionthat the payout be reduced. Despite
t he CPUC s reduction, Axel Johnson accepted t he changed ternms of the
def erral agreenent with PGRE. The CPUC al | owed PG&E t 0 nake t he fol | owi ng
paynents to Axel Johnson for the deferral:

1. $2, 205, 000 i nmmedi atel y;

2. $294, 000 upon approval of AJED s critical path permt;

3. $1,176, 000 when the facility began energy deliveryto

PG&E.
As aresult, in Decenber 1989, P&E pai d Axel Johnson $2, 205, 000 based on
the CPUC s ruling.

Soon thereafter, M chael Leighton, president of AJED, made a
presentationto AJED s Board of Directorsinaneffort to get nore fundi ng
for the Sol edad project. Wile Axel Johnson had represented to Ceber st
that it was alarge and financi al |l y capabl e conpany, its experience with
alternative energywas limtedtosellingwater turbinestosmall hydro
projectsinthe United States. The Board declinedto provide addi tional
fundi ng for the Sol edad project. Also, possibly at the sane neeti ng,
AJED s Board of Directors nade a deci sionto get out of the power pl ant
busi ness al t oget her.

D. AXEL JOHNSON NEGOTI ATES W TH OEBERST

ORDER SUSTAINING SAI'SOBJECTION TO CLAIM FILED BY AXEL JOHNSON ENERGY DEVELOPMENT, INC.
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V\hi | e Axel Johnson was pur sui ng an extensi on and deferral fee from
PG&E, AJED nade an offer to Oeberst tosettleits $5.2mllion obligation
to OCeberst. In Cctober 1988, prior to CPUC approval , Axel Johnson nade
a $2 mllion offer to OCeberst which consisted of two paynents:

1. $1.5mllionimed ately upon recei pt by Axel Johnson of

the first deferral paynment fromPG&E (whi ch was to be
$2, 940, 000) ;

2. $500, 000 when and i f the project was pl aced in service

and fol | ow ng recei pt by Axel Johnson fromPGE of t he
second deferral paynment (which was to be $735, 000.)
Oeberst did not accept this $2 mllion offer.

I n Decenber 1989, Axel Johnson received the first paynment of
$2, 205, 000 from PG&E based on the CPUC s ruling. This paynment was
$735,000 I ess than the terns origi nally negoti at ed bet ween PGE and AJED.
After AJED received the $2,205,000 paynment, and despite AJED s
representations to P&E and the CPUCof itsintentionto usethe deferral
fee to pay Oeberst, AJED did not make any payment to Oeberst. I n
January 1990, Ceberst's counsel, Archibald Miul |, nade a forrmal demand on
AJED f or paynent of the noni es dueto Ceberst. In md-January 1990, Axel
Johnson nmet with Ceberst to discuss resol ving Ceberst’s conplaints. In
| at e January 1990, AJEDofferedto settletheclains for significantly
| ess than offered prior tothe CPUC hearing. Accordingtoaletter from
Lei ghton to John Fl egel, SAl’"s counsel, Axel Johnson had made Ceberst an
of fer of $1,070,000 which consisted of:

1. $425, 000 cash paid i nmedi ately;

2. $278, 000 whi ch represents 50%of distributable cash from

ORDER SUSTAINING SAI'SOBJECTION TO CLAIM FILED BY AXEL JOHNSON ENERGY DEVELOPMENT, INC.
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t he second PG&&E deferral paynment;

3. $367, 000 whi ch represents 50%of the final PGE paynent.
Ceberst declinedthe offer stating that the "offer was so far out of |ine
t hat we see no reason to make a counter-offer." By |letter dated February
22, 1990 Ceberst stated that it had "determ ned t hat Axel Johnson i s not
dealing in good faith" and had not dealt in good faith w ththe CPUC or
P&E. Oeberst statedthat it was fully preparedtofile alawsuit and
take al | other actionsto protect itsinterestsif they did not hear from
AJED with an acceptabl e proposal by February 27, 1990.

E. AXEL JOHNSON SELLS THE PPA TO SAl - THE 1990 PURCHASE AGREEMENT

Whi | e communi cations and threats of litigation were bei ng exchanged
bet ween Axel Johnson and Oeberst, SAl Energy becane interested in
acquiring the PPAfromAJED. SAl Energy's principal interest inthe PPA
was to utilizeit for the sale of energy froman exi sting geot her mal
pl ant. Axel Johnsonwas interestedinriddingitself of itsliabilityto
OCeber st .

Inlate February 1990, as negoti ations with Oeberst were proving
unsuccessful, Axel Johnson requested that SAl Energy shortenthetine
frame for concluding the sale of the PPA. At the end of March 1990,
Leighton I eft AJEDand Bi Il Reynol ds succeeded hi mi n negoti ati ng t he deal
wi t h SAl Energy. Neverthel ess, Reynol ds' rol e was only to docunent t he
busi ness deal already arranged by Leighton. Drafts of a purchase
agreenment were circul at ed.

I n preparation for the sal e of the PPA, Axel Johnson i ncor por at ed
Axel Johnson Sol edad, I nc. as a whol | y- owned subsi di ary and assi gned t he

PPAtothis newy forned subsidiary. The PPAwas its only asset. On June

ORDER SUSTAINING SAI'SOBJECTION TO CLAIM FILED BY AXEL JOHNSON ENERGY DEVELOPMENT, INC.




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N oo o b~ W N P

e N i T =
N~ o o0 M W N L O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

22, 1990, the stock inthe newy fornmed corporation, Axel Johnson Sol edad,
Inc., was soldto SAl Energy, Inc. which was then renaned SAl Sol edad
Energy, Inc. ("SAl Sol edad"). The PPAwas still its only asset. This
transacti on was docunented by an agreenment referred to as the 1990
Purchase Agreenent.

Under terns of the 1990 Purchase Agreenent, Axel Johnson received
$50, 000 i n cash fromSAl Energy for the PPA. In addition, Axel Johnson
and the newly formed corporation, SAl Sol edad, agreedto split liability
on any potential claimby Oeberst as foll ows:

1. AJED woul d pay the first $250,000 due to Ceberst;

2. SAl Sol edad woul d pay the next $1 million;

3. AJED and SAlI Sol edad would split evenly the next

$750, 000;
4. SAl Sol edad woul d be |i abl e for any further sumdue to
Oeber st .
( See Paragraph 5.2 of the 1990 Purchase Agreenent.) Hence, this agreenent
capped Axel Johnson’s liability, whichwas $5.2 m|lion, at $625, 000 and
| eft the newy forned corporation, SAl Soledad, withunlimtedliability
thereafter. Oeberst was not a party tothis agreenment and t hus, despite
theliability cap, Axel Johnson could still be sued by Ceberst for the
entire $5.2 mllion.

To prot ect Axel Johnson’ s newcontractual position, the 1990 Purchase
Agr eenment included an option for AJEDto get t he PPA back i f SAl Sol edad
det erm ned not to proceed wi th devel opnent of a project wthrespect to
t he PPA. Paragraph 6.9 all ows AJEDto repurchase t he PPA at an agreed

upon price, or inthe event they cannot agree, as determ ned by a nutual |y
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agreed upon arbitrator. Paragraph 6.9 provides:

I nthe event that Corporation [ Axel Johnson Sol edad] or Buyer
[ SAl Energy] determ nes not to proceed with devel opnent of a
project withrespect tothe PPA .. Sharehol der [ AJED]... shall
t hereafter have an option to acquire fromthe Corporation [ Axel
Johnson Sol edad] the PPA. .. upon paynent to the Corporation....

To further protect Axel Johnson’s newcontractual position, the 1990
Pur chase Agreenent al so provi ded that the PPAshall at all tines remain
an asset of the newcorporation, SAl Soledad. It could not be di sposed
of by SAlI Sol edad wi t hout the prior witten consent of Axel Johnson.
Par agr aph 6. 8 of t he 1990 Purchase Agreenent entitl ed "Devel opment of PPA

t hrough Corporation” provides:

Buyer [ SAI'] and Cor porati on [ Axel Johnson Sol edad] agree t hat
the PPAshall at all tinmes renmai n an asset of the Corporation
[ Axel Johnson Sol edad], and shall not be assigned,
transferred, conveyed, sol d, or ot herw se di sposed of by the
Cor porati on [ Axel Johnson Sol edad], wi thout prior witten
consent of Sharehol der [ Axel Johnson], which consent shal | not
be unreasonabl y wi t hhel d; provi ded that any party t o whi ch PPA
is transferred shall expressly agree to perform the
obl i gati ons of Buyer [ SAI] pursuant to Article 5 and Buyer
[ SAI] shall not be rel eased fromsuch obligations. Any
ij ect devel oped with respect tothe PPAshall be devel oped

y the Corporation [ Axel Johnson Sol edad] and any assets
acquiredin connectionwth such project shall at all tines
be and remain assets of the Corporation [Axel Johnson
Sol edad] .

To add further protectionto Axel Johnson’s contractual position, any
party to whomthe PPAis transferred nust expressly agree to performthe
obl i gati ons of SAl Energy regardi ng the Oeberst cl ai mns and SAl Ener gy
woul d not be rel eased from such obligations.

Not hing in the 1990 Purchase Agreenent gives Axel Johnson a
continui ng nonetary i nterest inthe devel opnment of a project usingthe

PPA. Axel Johnson wote to Fl ynnregardi ng shorteningtinetosell the
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proj ect and the PPA, and stated "[p]| ease renenber that the Project will
earn $1,176,000if it is placedin service under the terns of the deferral
amendnment. However, SAl will be responsi bl e for dealing w ththe Ceberst
group."” Despitethe fact that Axel Johnson knewt hat t he project hadthe
potential for asignificant profit, Axel Johnson did not request, and the
agreenent did not contain, any type of royalty or profit sharing provision
i n favor of Axel Johnson froma project that m ght be devel oped by SAl
Sol edad using the PPA

F. OEBERST SUES AXEL JOHNSON AND SAI AND THE PARTI ES SETTLE - THE
SETTLEMENT AND AMENDMENT AGREEMENTS

Only five nonths after Axel Johnson sol d the PPAto SAl, i n Novenber
1990, Ceberst filed suit agai nst AJEDand SAl in the U S. Bankruptcy Court
inCarl Oeberst's bankruptcy case.?® Oeberst sought $5.2 m I lion pl us
puni tive damages but di d not seek the return of the PPA. AJED and SAl
were jointly represented by Charles Treat in regard to the Oeberst
| awsui t .

Utimately Ceberst, AJED and SAl reached a resol ution of the | awsuit
and entered into the "Settl ement Agreenent and Mutual Rel ease" dated
January 2, 1992 ("Settl ement Agreenent”). Under the Settl enment Agreenent
AJED was only required to pay $800, 000 i n cash t o Ceberst in order to be
free fromany further liability. SAl was requiredto give Ceberst several

prom ssory notes totaling $2. 1 mllion.4 These notes were t o be pai d by

3SAl Energy, Inc. and SAl Sol edad Energy, Inc. will hereafter be
referred to jointly as "SAl."

4 The si x prom ssory notes were payable to: the Oeberst Hol di ng
Trust, the bankruptcy trustee (two notes), Jon R Bryan, Archibald M Ml |
[11, Bert WIIianson.
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t he new cor porati on SAl Sol edad, whose only asset was t he PPA. The notes
wer e not guaranteed. In addition, mutual and conpl ete rel eases were given
by each of the parties.

The Sett| ement Agreenent incl uded an option for Ceberst to reacquire
t he PPA at no cost if SAl determ nes not to proceed with the project.
Paragraph 6 of the Settlement Agreenent provides:

I nthe event t hat SAlI SE determ nes not to proceed withthe

Project, SAISEagrees toinmediately notify Archibald M Ml |

Il inwitingthereof. If suchnoticeis given, or if the

Not e Due Dat e shal |l not have occurred by June 30, 1995, the

Ceber st & Associ at es Hol di ng Trust shal | have an optionto

acquire at no cost fromSAI SE t he PGXRE Power Agreenent upon

dermandi ng assi gnment t her eof, subj ect to any consent fromP&E

or other third parties that may be required for the assi gnnment

t her eof .

I naddition, Ceberst includedinthe Settl enent Agreenent a provision
t hat SAl may not assign all or substantially all of itsinterest inthe
PPA wi t hout the consent of Oeberst. (See Paragraph 13(a) of the
Settl ement Agreenent.) Paragraph 13 of the Settl ement Agreenent al so
provi des for paynent on t he Ceberst notes fromany net proceeds if, prior
to the note due date, SAl receives a deferral fee fromPG&E or assi gns or
otherwi se alienatesitsinterest inthe PPA. Net proceeds is defined as
cash recei ved by SAl as aresult of an assi gnnment or ot her alienation of
the PPA to the extent that such cash exceeds SAlI’s out-of - pocket
expendi tures.

Concurrently with entering into the Settl ement Agreenent, Axel
Johnson and SAl al so separately enteredinto a side agreenent referredto
as t he Amrendnent Agreenent. The Anendnent Agreenent was enteredintoin
order to nodify the 1990 Purchase Agreenent i n a manner consi stent with

t he newobl i gations created under the Settl enent Agreenent. Under the

ORDER SUSTAINING SAI'SOBJECTION TO CLAIM FILED BY AXEL JOHNSON ENERGY DEVELOPMENT, INC.
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1990 Pur chase Agreenent, Axel Johnson’s liability to Oeberst had been
capped at $625, 000, at | east i nthe sense that between AJED and SAI, SAl
was contractual ly responsi bl e for all additional damages. However, under
t he Settl ement Agreenent AJED had agreed t o pay Ceberst $800, 000, that is,
$175,000 nore than originally agreedtoin 1990. |n addition, AJED had
i ncurred substantial |egal fees in defendi ng both AJED and SAl agai nst t he
OCeberst claims. As aresult, pursuant tothe Amendrment Agreenent SAl
agreed to give AJED a $200, 000 prom ssory note to cover these char

G SAI TERM NATES THE PPA W TH PG&E

Thr oughout 1993, SAl expended in excess of $4 mlIlion for the
engi neering, design, permtting, real property acquisition, construction
and financi ng comm tnents for the Sol edad project. However, at some poi nt
intime, SAl and PGE began di scussi ng a possi bl e term nati on of the PPA
I n January 1994, PGE outl i ned a potenti al buyout offer to SAl whi ch woul d
pay SAl $7.5 million for returning the PPA if SAl denponstrated the
viability of the Sol edad project by conpleting permt applications and
obtaining certainpermts "critical for devel oping this project” by June
25, 1994. Inaddition, SAl hadto agreetonamintaintheviability of the
proj ect until CPUC approval was received. Aterm nation of the PPAwoul d
have rel i eved PGRE fromits obligationto purchase 30 years of hi gh-priced
energy fromSAl's viable project. PG&E estimted that it would be
required to pay nore than $90 million to SAl over the life of the PPA
On April 14, 1994, after several nont hs of negotiations, PG&E of f ered SAI
$8.3 mllion for canceling the PPA

On Novenber 15, 1994, SAl and PG&E entered i nto an agreenent to

ORDER SUSTAINING SAI'SOBJECTION TO CLAIM FILED BY AXEL JOHNSON ENERGY DEVELOPMENT, INC.
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termi nate the PPA referred to as the Term nation Agreenment.® The
Termi nati on Agreenment provided that PGE pay SAl $6 nmillion for
term nati on of the PPA upon CPUC approval . In addition, PGE was required
to make interi mpaynents to SAl for the application process and for
project costs of approximately $4 mllion.

I n March 1995, Axel Johnson became awar e of the Term nati on Agreenent
and t he schedul ed July 6, 1995 heari ng before the CPUCfor approval of the
Term nation Agreenent. AJEDthereafter assertedits all eged rights under
t he 1990 Pur chase Agreenent. AJEDwas warned by SAl not tointerferewth
t he CPUC proceedi ngs.

On July 6, 1995, the CPUC approved t he agr eenent bet ween SAl and PGRE
and aut hori zed PG&E t 0 pay SAl the sumof $10 mi | lion based on t he fact
t hat the Sol edad project was viable. Prior toJuly 6, 1995, PG&E had
al ready pai d out approximately $4 mi|llion of that sumfor desi gnated
expenditures already i ncurred by SAI.® PG&E t hen paid SAl $6 mllionto
SAl upon CPUC approval .

I n August 1995, AJEDfil ed suit agai nst SAl and PGRE i n t he Sant a
Cl ara County Superior Court all egi ng breach of contract and vari ous tort

claims. Axel Johnson alleged that SAl breached the 1990 Purchase

°On Decenber 22, 1994, SAl and P&RE entered into the First Arendment
tothe Term nation Agreenent in order to nodi fy the | anguage of Paragraph
5toclarifythe parties’ intent regardingthe extensionof the Article
12 on-line date. This First Anendnent di d not al ter any ot her provi sions
of the Term nation Agreenent.

®FromJanuary 23, 1995 t hrough Oct ober 11, 1995, SAl received a
series of paynents fromPG&E pursuant to t he Term nati on Agreenent for the
apPI ication process and for project costs totaling approxi mately $4
mllion. The precise basis upon whi ch PG&E nade paynments to AJED pri or
to CPUC approval is not clear fromthe evidence.
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Agreement because AJED had an option to repurchase the PPA once SAI
termnated the PPA. | n Septenber 1995, AJEDobtained awit of attachnent
for $6 m | 1i on agai nst SAl, whi ch was condi ti oned upon AJED s wai ver of
its alleged tort clains.

On Novenber 16, 1995, SAl Sol edad Energy, Inc. filedthis voluntary
Chapter 11 petitioninthe Northern D strict of California. SAl schedul ed
AJED s al | eged cl ai mas di sput ed, conti ngent and unli qui dated. On March
25, 1996, AJEDfiledits present proof of claimfor $6 mllion. On April
4, 1996, SAl filed an objectionto AJED s proof of clai mwhi ch cormenced
this contested matter. The court bifurcated the proceedings into a
l'iability phase and a danages phase. The parties presented evi dence
duringtrial ontheliabilityissues andthe court took the matter under
subm ssi on.

[11. | SSUES

I n order to nake a det erm nati on of whet her Axel Johnson’s $6 m|1ion
cl ai mshoul d be al | owed, the court nust first determ ne the foll ow ng
I ssues:

1. Whet her SAl’'s term nation of the PPA constituted a
"determ nation not to proceed with devel opnent of a
project with respect tothe PPA" under paragraph 6.9 of
the 1990 Purchase Agreenent.

2. Whet her t he Amendment Agr eenment extingui shed AJED s
option to repurchase the PPA.

3. Whet her SAl breached Par agraph 6. 8 of the 1990 Pur chase
Agreenent .

| V. LEGAL STANDARD

ORDER SUSTAINING SAI'SOBJECTION TO CLAIM FILED BY AXEL JOHNSON ENERGY DEVELOPMENT, INC.
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Thi s contested matter was initiated by the filing of an objectionto
a proof of claim Rule 3001(f) provides that a proof of clai mconplying
withtherules constitutes prim facie evidence of theclaimsvalidity
and anmount. The party objecting to the clai mhas the burden of going
forward and of i ntroduci ng evidence sufficient torebut the presunption
of validity. Oncethe presunptionis rebutted, the burdenthen shiftsto
the cl ai mant. The cl ai mant nust establishthe validity of the clai mby
a preponderance of the evidence. See 9Col |lier on Bankruptcy f 3001. 09

(15" ed. revd. 1997).

Axel Johnson filed a proof of claimfor $6 mllion in SAl’'s
bankruptcy case. SAl objectedto the clai mand has subm tted sufficient
evi dence to rebut the presunption of validity. The burden therefore
shifts to Axel Johnson to establish the validity of the claimby a
preponderance of the evidence.

V. DI SCUSSI ON
A. TERM NATION OF THE PPA BY SAI DID NOT CONSTITUTE A
DETERM NATI ON NOT' TO PROCEED W TH THE DEVELOPMVENT OF A PRQJECT
W TH RESPECT TO THE PPA

The first issueis whether SAl’s term nation of the PPA constituted
a "determ nation not to proceed wit h devel opnent of a project w th respect
to t he PPA" under paragraph 6.9 of the 1990 Purchase Agreenent. The court
finds that it did not.

Axel Johnson contends that SAl’'s term nation of the PPA was a
vi ol ati on of Paragraph 6.9 of the 1990 Purchase Agr eenent because t he
phrase "determ nes not to proceed with devel opnment of a project with
respect to the PPA" was i ntended t o be broad and enconpass any concei vabl e

ci rcunstance i n whi ch a power plant was not built. Axel Johnson bases its
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interpretation on its underlying contention that Paragraph 6.9 was
i nserted for the intended purpose of realizingthe val ue of the PPAfor
its own benefit. On the other hand, SAl contends that the phrase was
i ntended to be narrowin scope and apply only inlimted circunstances.
SAl basesitsinterpretationonits contentionthat theintended purpose
of Paragraph 6.9 was to protect Axel Johnson’s $625,000 liability capw th
regard to the potential Oeberst claim

1. PLAI N LANGUAGE

The | anguage of a contract istogovernitsinterpretationif
the | anguage is clear and explicit. California Civil Code § 1638
(entitled "Ascertai nment of intention; |anguage"); see al so Tons V.
Hel | man, 115 Cal . App. 74 (1931). Paragraph 6.9 of the 1990 Purchase
Agreenment entitled "Option for Sharehol der to Acquire Assets" states in
part:

I nthe event that Corporation [ Axel Johnson Sol edad]

or Buyer [ SAl Energy] determ nes not to proceed with

devel opnent of a project with respect to the

PPA. . . Sharehol der [AJED]...shall thereafter have an

optionto acquire fromthe Corporation [Axel Johnson

Sol edad] the PPA...upon paynment to the

Cor poration....
Thi s provi si on gave AJEDt he opti on to repurchase the PPAfromSAl if SAl
or its parent "determ nes not to proceed with devel opnent of a project
with respect to the PPA."

Axel Johnson argues that the pl ai n | anguage of paragraph 6.9 of
t he 1990 Purchase Agreenent i s cl ear and unanbi guous. Barry Flynn, on

behal f of Axel Johnson, testified that the phrase "determ nes not to

proceed wi t h devel opnent of a project with respect tothe PPA" is "a very
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broad, general provision, and woul d i ncl ude any deci si on by SAl not to
build a power plant pursuant to the PPA."

However, Paragraph 6.8 of the 1990 Pur chase Agreenent gave SAl
theright tosell the PPA. Asal e of the PPAwoul d necessarily include
a "deci sion by SAl not to build a power plant pursuant tothe PPA. " But
Axel Johnson does not contend that a sal e of the PPAis a determ nation
not to proceed with devel opnent of a project which would trigger its
rights to get the PPA back.’ Axel Johnson’s position regarding the
meani ng of this phrase is inconsistent.

Inaddition, at thetinme of contractingthe parties di scussed
how SAl may utilize the PPA. The parties contenpl ated t hat SAl woul d use
the PPAto sell energy froma power plant it would build in Sol edad,
California. The parties al so knewthat SAl was consi dering convertingits
use of the PPAto sell energy froman exi sting power plant referredto as
t he Geysers. Any deci sion SAl woul d nake to use the PPAfor the CGeysers,
an exi sting power plant, woul d necessarily include a "decision by SAI not
to build a power pl ant pursuant tothe PPA." However, Flynntestified
t hat such a conversi on of the PPAfor use at the Geysers woul d not be a
determi nati on not to proceed wi th devel opnent of a project, despite the
fact that no power plant would be built.

Thus, it is apparent to the court that contrary to Axel
Johnson’ s position that the plainlanguage is clear and unamnbi guous, the

meani ng of the phrase "determ nes not to proceed with devel opnent of a

. "Whil e SAl has theright tosell the PPAtoathird party, no where
i nthe agreenent is there a provision giving Axel Johnson aright of first
refusal in the event of such sale.
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project with respect tothe PPA" cannot be determ ned by t he wor ds al one.
The court nust determi ne the intent of the | anguage by reference to the
circunmst ances surrounding the formation of the contract.
2. Cl RCUMSTANCES

A contract may be expl ai ned by reference to t he ci rcunstances under
which it was nmade. California Civil Code 8§ 1647 (entitled
“Circunstances"). Intent may be ascertai ned fromthe words used and by
t aki ng i nt o account the entire contract and ci rcunst ances under which it

was nmade. See Moss Devel opnent Co. v. Geary, 41 Cal . App.3d 1 (1974). At

the ti me Axel Johnson was negotiating with SAI for the purchase of the
PPA, Oeberst was threateningtofile alawsuit agai nst Axel Johnson for
breach of contract, intentional m srepresentation and other torts for
failing and refusing to pay Oeberst the deferral feeit received from
PGE. Axel Johnson had received a $2, 205, 000 deferral fee which sum
i ncl uded an expense of over $2 m | |ion whi ch Axel Johnson representedto
PG&E and the CPUCthat it owed to Oeberst. Alsoat thistinme, the option
toterm nate t he 1988 Purchase Agreenent wi t h Ceberst had expi red and Axel
Johnson was obligated to pay Ceberst atotal of $5.2 m|1ion for purchase
of the PPA. It was in this atnosphere that Axel Johnson and SAl
negoti ated an agreenent to sell the PPA.

On a shortened tine frame, inlate February 1990, Axel Johnson and
SAl began formul ating a deal . Axel Johnson’s principledesireinentering
into the sale was to be free fromthe burden of its $5.2 mllion
obl i gation to Oeberst under the 1988 Purchase Agreenent. After all, Axel
Johnson had deci ded t o get out of the power pl ant busi ness al t oget her and

was not planningonutilizingthe PPAto sell energy. SAl was interested
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inselling energy froman exi sting geot hermal plant. By Axel Johnson
selling the PPAto SAl inreturn for SAlI’s prom se to pay part of the
OCeberst obligations, the parties' business goals would all be net.

I norder to acconplish the sal e, Axel Johnson i ncor porated a whol | y-
owned subsi di ary and assi gned t he PPAto this newly forned corporation
nanmed Axel Johnson Sol edad. Hence, the asset that Axel Johnson actually
sol d to SAl was the stock i nthe newcorporation. The newcorporation’s
only asset was the PPA.

Under the terns of the 1990 Purchase Agreenent, Axel Johnson recei ved
only $50, 000 i n cash fromSAI Energy for the PPA. Axel Johnson and t he
new y fornmed corporationthen agreedto split the Oeberst conti ngent
liability, the principal considerationfor thetransfer. Axel Johnson’s
liability was capped at $625, 000 (" $625,000 liability cap"). The new
corporation, whose only asset was t he PPA, t hen becane responsi bl e for
unlimted liability over and above $625, 000. 38

Since the newcorporation s only asset was t he PPA, the only way it
coul d achi eve Axel Johnson’ s goal under this agreenent was for it to
generate inconmeto satisfy any potential liability to Ceberst. |f SAl
Sol edad di d not generate i ncone, Axel Johnson would still beliablefor
the $5.2 million obligationto Oeberst and AJED s attenpt to create a
$625,000 liability cap would have fail ed.

The agreenment contenpl ated t hree possi ble ways to utilize the PPAto

generate the i nconme needed t o pay t he Ceberst contingent liability and

8Al t hough the parties agreed to cap Axel Johnson’s liability at
$625, 000, because Oeberst was not a party tothis contract, Axel Johnson
was still obligatedto pay Ocberst $5.2 m | 1ion under the 1988 Purchase
Agr eenent .
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t hus prot ect Axel Johnson’s $625,000 |iability cap. SAl Sol edad coul d
devel op a project using the PPAin the hopes that the project would
generate sufficient revenue to pay Ceberst. SAl could sell the PPAto a
third party to generate revenue to pay Oeberst or SAl coul d abandon t he
PPA, al |l ow Axel Johnsonto repurchase it and hopefully utilizeit in sone
fashion to pay Oeberst.

First, SAl Sol edad coul d devel op a project. At thetinethe parties
wer e negotiating the sale of the PPA, it was cl ear that SAl intendedto
devel op a project inorder to sell energy to PGXE usi ng t he PPA. | f SAI
devel oped a project, the 1990 Purchase Agreenent provi ded that all the
assets acquired in connection with the project would remain in the
corporation. Paragraph 6.8 of the 1990 Purchase Agreenent entitl ed
"Devel opment of PPA through Corporation” provides in part:

Buyer [ SAI'] and Cor poration [ Axel Johnson Sol edad]

agree that the PPA shall at all tinmes remain an

asset of the Corporation [Axel Johnson Sol edad]. ..

Any proj ect devel oped wth respect to the PPA shall

be devel oped by the Corporation [Axel Johnson

Sol edad] and any assets acquired in connectionwth

such project shall at all times be and renai n assets

of the Corporation [Axel Johnson Sol edad].
Hence, if a project i s devel oped with respect tothe PPA this paragraph
provi des that profits must remain in SAl Sol edad. This provision
protect ed Axel Johnson by preventing dissipation of the assets and
ensuring that all assets would remain avail abl e to satisfy the Oeber st
cl ai ms.

However, if SAl devel oped a successful project, it woul d keep al |l of

its profits, subject only tothe Ceberst liability. For exanple, if SAl
Sol edad earned $100 m | | i on fromt he sal e of t he energy, SAl Sol edad woul d
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keep t he noney subj ect only to any Ceberst liability. Axel Johnson woul d
not be entitled to any part of the profits. Although Axel Johnson
realized that the PPAhad a great potential for generating al arge i ncone
stream and that SAl Sol edad woul d recei ve $1, 176, 000 f r omP&E when t he
facility began energy devel opnent under t he deferral agreenent, Axel

Johnson di d not request to participateinthis potential success. No
where in the agreenment is there a provision all ow ng Axel Johnson to
recei ve any part of the profits fromthe sal e of energy. Nor di d Axel

Johnson retai n any shares of the newy forned corporation’s stock before
selling the corporationto SAl. This behavior i s not consistent withits
contentionthat itsintentionall al ong was to protect the inherent val ue
of the PPAfor its own benefit. If Axel Johnson was in fact concerned
with realizingthe value of the PPArather than shieldingitself from
liability, Axel Johnson woul d not have sold the PPAto SAl for a nere
$50, 000 with no other possibility for additional income.

Second, SAl Sol edad coul d sel |l the PPA. The 1990 Pur chase Agr eenent
al | owed SAl Sol edad to sell or otherw se di spose of the PPAin order to
gener at e noney to pay the Ceberst contingent liability. Paragraph 6.8 of
t he 1990 Purchase Agreenent provides in pertinent part:

Buyer [ SAI'] and Cor poration [ Axel Johnson Sol edad] agree
t hat the PPAshall at all tines remain an asset of the
Cor poration [ Axel Johnson Sol edad], and shal | not be
assigned, transferred, conveyed, sold, or otherw se
di sposed of by the Corporation [ Axel Johnson Sol edad],
Wi t hout prior witten consent of Sharehol der [ Axel
Johnson], which consent shall not be unreasonably
wi t hhel d; provided that any party to which PPA is
transferred shall expressly agree to perform the

obl i gati ons of Buyer [ SAI] pursuant to Article 5 and
Buyer [ SAI] shall not be rel eased fromsuch obl i gati ons.
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Hence, if the PPAis assigned, transferred, conveyed, sold, or
ot herwi se di sposed of by SAl Sol edad, the consent of Axel Johnsonis
required. This consent cannot be unreasonably wi t hhel d, that is, Axel
Johnson di d not have unrestricted veto power over atransfer. Thus, if
SAl sol d the PPA, the proceeds generated woul d be used t o pay t he Ceber st
contingent liability.

For example, if SAl Sol edad sold the PPA for $20 mi|lion, under
Par agraph 6.8 it woul d be again entitledto keep the noney subj ect only
to the Ceberst contingent liability. Axel Johnson woul d not be entitled
to any part of the sal e proceeds because t he agreenent does not contain
any profit-sharing provision and Axel Johnson did not retain any stock in
the corporation. This is consistent with SAlI’s contention that Axel
Johnson just wanted to cover any liability to Oeberst and was not
attenpting to realize the inherent value of the PPA for itself.

Third, SAl Sol edad coul d abandon t he PPA. As previously stated, the
only way SAl Sol edad coul d protect andlimt AJED s liability to Oeberst
was for it touseit’s only asset, the PPA, to generate inconeto satisfy
Ceberst’s claim |f SAl Sol edad abandoned t he PPA, that i s, did nothing
to generate incone fromit, Axel Johnson woul d still beliablefor the
$5.2 m |l lion and SAl woul d have done nothing to protect the $625, 000
liability cap Axel Johnson had created for itself in the purchase
agr eenent .

Inorder toprotect itself, Axel Johnson negoti ated an option for it
to get the PPA back if SAl Sol edad determ ned not to proceed with a
project with respect to the PPA. Paragraph 6.9 provides in part:

Inthe event that Corporation [Axel Johnson Sol edad]
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or Buyer [ SAl Energy] determ nes not to proceed with

devel opnment of a project with respect tothe PPA. ..

Shar ehol der [AJED]... shall thereafter have an

optionto acquire fromthe Corporation [ Axel Johnson

Sol edad] the PPA...upon paynent to the

Cor poration....
I f SAl Sol edad di d nothing withthe PPA, Axel Johnson coul d get it back
andtrytouseit insone fashionto generate sufficient proceeds to cover
any liability to Oeberst.

Axel Johnson cl ains that term nati on of the PPA constituted such an
abandonment.® SAl contends that term nation did not constitute an
abandonnent because SAl di d not "do nothing to generate incone” withthe
PPAgivingriseto aneed for AJEDto get the PPAback totry touseit
i n some fashionto generateinconmeto cover any liability to Ceberst. SAl
argues that the parties intendedthat i f SAl produced i ncone to cover any
liability to Oeberst, Axel Johnson’s option would not be triggereqd

The court agrees that the term nati on whi ch gener at ed proceeds to
cover any Ceberst liability was not an abandonnent which triggered AJED s
optionright. Theterm nationof the PPAis norelike a sal e of energy
or the sal e of the PPArather than an abandonnment of the PPA. | nstead of
buyi ng hi gh-priced energy for a period of 30 years froma vi abl e power
pl ant bei ng devel oped by SAl, PG&E sought to pay SAl one | unp sumto

rel ease PGRE fromits 30-year obligation. The term nation agreenent was

based on SAl denonstrating the viability of the project - whichit did.

°The parties did not expressly provide for what woul d happen i f SAl
were toterm nate t he PPA and recei ve sufficient proceeds to cover any
Ceberst liability. The parties did not anticipate term nation as a
possibility at thetime of contracting. Not until |long after the 1990
Pur chase Agreenment and 1992 agreenents were entered i nto di d PGE nake
term nation a possibility.
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SAl ' s proj ect appeared to be so successful that it was paid $6 nmil1li on.
Under t he 1990 Purchase Agreenent, if SAl sol d energy or sol dthe PPA,
Axel Johnson woul d not be entitled to any part of the profits or proceeds.
The court does not see howa sal e of energy which generates $6 millionin
proceeds is any different froma term nati on which generates $6 nmllion
i n proceeds. Because the intent of the parties was to protect their
posi tions regardi ng paynent of the Ceberst contingent liability, this
result is consistent with the intentions of the parties.

Thus, based on the circunstances, SAl’s term nation of the PPAdid
not constitute a "determ n[ation] not to proceed with devel opnent of a
project with respect tothe PPA" and Axel Johnson’ s opti on under Paragraph
6.9 was never triggered.

Because the court determ ned t hat Axel Johnson’ s opti on was never
triggered, the second issue of whether the Anmendnment Agreenent

extingui shed that option is noot.

B. SAl DI D NOT' BREACH PARAGRAPH 6. 8 OF THE 1990 PURCHASE AGREENMENT

The final issueis whether SAl breached Paragraph 6.8 of the 1990
Pur chase Agreenent by term nating t he PPAw t hout Axel Johnson’s prior
witten consent. The court finds that it did not.

Axel Johnson contends t hat SAl breached Paragraph 6.8 of t he 1990
Pur chase Agreenent whi ch requires Axel Johnson’s witten consent before
t he PPAi s assigned, transferred, conveyed, sol d or ot herw se di sposed of
by SAI. Paragraph 6.8 of the 1990 Purchase Agreenent provides in
pertinent part:

Buyer [ SAI] and Corporation [ Axel Johnson Sol edad] agree t hat
the PPAshall at all tines remain an asset of the Corporation

ORDER SUSTAINING SAI'SOBJECTION TO CLAIM FILED BY AXEL JOHNSON ENERGY DEVELOPMENT, INC.

23




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N oo o b~ W N P

e N i T =
N~ o o0 M W N L O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

[ Axel Johnson Sol edad], and shall not be assigned,

transferred, conveyed, sold, or otherw se di sposed of by the

Cor porati on [ Axel Johnson Sol edad], wi thout prior witten

consent of Sharehol der [ Axel Johnson], which consent shal | not

be unreasonably w thheld....

SAl concedes t hat Axel Johnson had this right by virtue of the 1990
Pur chase Agreenent. SAl argues that Axel Johnson had a right to consent
t o di sposal of the PPAin 1990 because under t he 1990 Pur chase Agr eenent
AJED was still liable to Oeberst for $5.2 million. Axel Johnson was
relying on SAl tosplit theliability usingthe PPAand thus Axel Johnson
had an interest in nonitoring its disposal.

However, SAl contends that this right of consent was superseded by
alater agreenment, the 1992 Settl enent Agreenent. "Alater agreenent wl |

supersede an earlier agreenent if inconsistent therewith.” Seelnre

Ferrero’ s Estate, 142 Cal . App. 2d 473, 478 (1956). See al soCrossen v.

Forennst MKesson, Inc., 537 F.Supp 1076, 1077 (N.D.Cal. 1982).

Inthe Settl enent Agreenent, AJEDwas conpl etely rel eased fromany
further liability to Ceberst. After the settlenent, Axel Johnson’s only
concern was recei ving paynent onits $200, 000 note. On t he ot her hand,
Oeberst was given $2. 1 mllionin prom ssory notes fromSAl. SAl now had
a direct obligationto Oeberst and woul d have to use the PPA, its only
asset, to generate incone to pay those notes. As aresult, Oeberst now
had an interest in nonitoring the PPA and its disposal. In the 1992
Settl enent Agreenent, Ceberst was given aright toconsent tothe di sposal
of t he PPA whi ch superseded any past rights hel d by Axel Johnson who was
now conpl etely out of the picture. On this basis, SAl contends that

Par agraph 6. 8 of the 1990 Purchase Agreenment was superseded by t he 1992
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Settl ement Agreenment and that it did not breach Paragraph 6. 8.

A contract may be expl ai ned by reference to t he circunst ances under
which it was mde. California Civil Code 8 1647 (entitled
"Circunstances"). At thetinmethat Axel Johnson, SAl and Oeberst were
negoti ating a settl ement, Axel Johnson and SAl were facing cl ai ns such as
i ntentional m srepresentation and damages of $5.2 million plus punitive
damages. Axel Johnson and SAl were jointly represented by Charl es Treat
in these negotiations.

As was t he case wi t h t he 1990 Pur chase Agreenent, the 1992 Settl enent
Agr eenment contenpl ated t hree possi bl e ways toutilizethe PPAto generate
i ncome needed to satisfy the prom ssory notes due Oeberst and Axel
Johnson. SAI coul d devel op a proj ect using the PPAin the hopes that the
proj ect woul d generate sufficient revenue to pay the Ceberst notes, or SA
could sell the PPAto a third party hoping that proceeds woul d be
generated to pay t he Ceberst notes. SAl coul d al so abandon t he PPA, al | ow
Ceberst toacquireit at no cost and Ceberst could then hopefully utilize
the PPA in some fashion to earn revenue for its beneficiaries.

First, SAl coul d develop a project. At thetinme of the settlenent,
SAl i ntended to seek further anendnent of t he PPA and devel op a geot her nal
project |ocated at the Geysers. See Recital S of the Settl enent
Agreenent. Hence, if SAl devel oped the project and sol d energy t o PGE
under the PPA, the incone generated woul d be used to pay the notes to
Oeber st and Axel Johnson. Al though aware of the great potential for
i ncome fromt he project, Axel Johnson agai n di d not request any part of
the profits fromthe sal e of energy. No whereinthe Settl ement Agreenent

isthere such aprofit-sharing provision. AJEDwould not beentitledto
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any part of the profits above paynent onits $200, 000 note. Such behavi or
by AJEDis inconsistent withits positionthat it wastryingall alongto
realize the inherent value of the PPA. However, this behavior is
consi stent with the positionthat AJEDwas no | onger interestedinthe PPA
and was only concerned about receiving payment on its $200, 000 not

Second, SAl coul d sell the PPA. Paragraph 13 all ows SAl to sell the
PPAin order to generate revenue to pay the notes. Subsection (a) of
Par agraph 13 of the Settlenent Agreenment provides that:

SAl SE may not assign all or substantially all of its interest

i nthe PG&E Power Agreenent wi t hout the consent of Archi bal d

M Mill 111, which consent shall not be unreasonably wi t hhel d.
SAl coul d sell the PPA subject tothe consent of Oeberst but the consent
could not be unreasonably w thheld. Oeberst wanted control over
di sposi tion of the PPA because the PPAwas its only source for the paynent
of the $2.1 mllion notes.

Subsection (b) of paragraph 13 t hen provi des for di sbursenent of any
net proceeds froma sale of the PPA. Paragraph 13 states in part:
(b) In the event that, prior to the Note Due Date SAl SE
assigns or otherwise alienatesits interest inthe PGE Power
Agreenent i n such fashion as to substantially end SAI SE' s
active involvenent in the Project, then the Net Proceeds

thereof shall be treated as foll ows:

(i) the Net Proceeds first shall be used to pay the
princi pal amounts and accrued i nterest onthe [ Ceberst]
Notes.... In the event that the Net Proceeds are
insufficient topay off the Notesinfull, the paynents
shall be made pro rata between the two [ Oeberst]
Not es. . ..

If SAI sells the PPA, then the net proceeds would first go to pay the

Oeberst notes. Nothinginthe Settl enent Agreenent referredto paynent

of Axel Johnson’s $200, 000 not e because t he note was only part of a side
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agreenment between SAlI and Axel Johnson.

In order to protect and secure its $200, 000 note, Axel Johnson
request ed t hat a provi sion be added t o t he Anendnent Agreenent to provide
that if SAl assignsitsinterest inthe PPA the assignee nust agreeto
assunme the obligations of SAl under the Amendnment Agreenent, which
obl i gati ons i ncl ude paynent of AJED s note. Paragraph 6 of t he Arendnent
Agreenment provides that:

I nthe event that SAI SE assigns all or a part of itsinterest

in the PGRE Power Agreenent: (i) SAISE shall assure the

assi gnee(s?1 agree to assune the obligations hereunder;

provi ded, however, that any purported assi gnment of the

obl i gati ons of SAl SE hereunder to any person or party to which

SAI SE does not al so assi gn t he PG&E Power Agreenent shal | be

nul I and voi d and of no effect; and (ii) SAI SE shal | apply all

Net Proceeds remmi ning after paynents, as definedin and as

required by paragraph 13 of the Settl enent Agreenent, in

paynent of the Note payable to AJED.

Axel Johnson contenpl ated t hat SAl m ght sell the PPA. The Amendnent
Agr eenment does not require that SAl receive consent fromAxel Johnson for
such a sal e. The Arendnent Agreenent only provides that a sal e of the PPA
be subj ect to t he newbuyer or assi gnee bei ng obl i gat ed on Axel Johnson’s
$200, 000 note. Axel Johnson’s request for this added | ayer of protection
fromdilutionof SAlI’s only asset, the PPA, is unnecessary if, as AJED
contends, it had aright to consent to any assi gnnent of t he PPA. Any net
proceeds froma sal e | eft over after payi ng t he OCeber st notes woul d next
be used t o pay Axel Johnson’s note. The provisions regarding a sal e of
t he PPA support SAI’ s contention that AJEDdi d not oppose sal e of the PPA
as long as it received paynment on its note.

It appears that the parties al so believed that once AJEDwas pai d on

Its note, AJED had no ot her interest inthe di sposal of the PPA. During
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the drafting of the 1992 agreenents, Treat, who represent ed bot h Axel
Johnson and SAl, sent aletter dated January 2, 1992 to Bill Reynol ds,
Barry Fl ynn, John Fl egel and Marc Levi nson. Treat outlined what AJED s
rights would be if SAl sold the PPA. The letter stated in part:

Still speaking as a neutral, 1’'d|like to observe that the
chances that thisissuew || ever becone significant are very
smal | . The di sput ed | anguage woul d cone into play only if SAl
gets conpl etely out of the project, and sell s out for so nuch
noney that thereis still sone left after paying SAl’s out-of -
pocket and payi ng Archi e [ Ceberst] off infull - anunlikely
occurrence. Further, if it does hapPen, the di sputeis al so
noot i f the excess i s enough to pay off both the services and
the $200k note to Axel.

The l etter clearly states that if SAl sells out for so much noney t hat

thereisstill soneleft after payi ng SAl’ s out - of - pocket expenses and
payi ng Ceberst infull, the disputeis noot because SAI woul d pay of f
AJED s $200, 000 note. This confirns that once Axel Johnson was paid, it

had no further rights regardi ng the PPA. Reynol ds adm tted duringthe
trial that he did not tell anyone that he had any di fferent understandi ng
of AJED srightsthanthat set forthinTreat's letter. This supports that
AJEDwas only interested inreceiving paynent onits note, rather than

interested in realizing the inherent value of the PPA for itself.

Third, SAl coul d abandon t he PPA. Par agraph 6 of the Settl enment

Agreenment provides:

Inthe event t hat SAlI SE determ nes not to proceed with the
Project, SAISEagreestoimediately notify Archibald M Ml |
[l inwitingthereof. If suchnoticeisgiven, or if the
Not e Due Dat e shal |l not have occurred by June 30, 1995, the
Oeberst & Associ at es Hol di ng Trust shall have an optionto
acqui re at no cost fromSAI SE t he PG&E Power Agreenent upon
demandi ng assi gnnent t hereof, subject to any consent fromP&E
or other third parties that may be required for the assi gnnent
t her eof .
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Under Paragraph 6 of the 1992 Settl| enent Agreenent, Ceberst had an opti on
to acquire the PPAat no cost if SAl "determ nes not to proceedw ththe
Project."” This phraseis the sanme phrase used i n Paragraph 6.9 of the
1990 Pur chase Agreenent. The court previously determ ned that "determ nes
not to proceed with the project” neans an abandonnent of any effort to
gener ate revenue t o pay t he Ceberst contingent liability. Nowthat the
OCeberst liability is no |longer contingent, the phrase refers to an
abandonnent of any effort to generate revenue to pay the $2. 1 million
Oeberst notes. Thus, if SAl abandons t he PPA, Oeberst woul d have an
optionto acquire the PPAat no cost. Oeberst wanted to be abl e to get
t he PPA back and try to use it in some fashion in order to pay its
beneficiaries if SAl didnothingwithit. There was no equival ent right
given to Axel Johnson in the Settlenment Agreenent.

Furt hernore, if, as Axel Johnson cont ends, the neani ng of the phrase
i ncl udes any deci sion not to build a power plant, then Ceberst’s option
woul d be triggered uponthetermnationwth PG&E. However, Ceberst has
never taken such a position because it understood that the parties
i nt ended t hat not proceedi ng wi t h devel opnent of a proj ect neant SAl not
doi ng anything to generate revenue to neet its obligations to Oebe

Upon abandonment, Oeberst’s optionto acquire the PPA at no cost was
subj ect to "any consent fromPG&E or other third parties that nmay be
requi red for the assi gnment thereof." Axel Johnson contends that it is
a third party whose consent was required because it had aright to consent
to the assi gnment of the PPA under Paragraph 6.8 of the 1990 Purchase
Agreenment. However, Axel Johnson was a signatory to the Settl enent

Agreenment and was never referred to as a "third party” in any of the
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agreenments. Axel Johnson did not i nformanyone that it believedit was
athirdparty with consent rights superior tothat of Oeberst despite
noti ce of the addition of the provision as a "notabl e change."™ Moreover,
SAl and Oeberst did not believe or understand the term"other third
parties” toinclude Axel Johnson. Treat, Fl egel and Mul | all believedthe
term"other third parties" torefer toregul atory agenci es or potenti al
| ender s whose approval may be required. Furthernore, Paragraph 13 of the
Settl ement Agreenent al ready requires Ceberst’s consent inorder to assign
t he PPA. Nothinginthe 1992 agreenents requi re Axel Johnson’s consent
to assignthe PPA. Moreover, Reynol ds told Fl egel and Mul | that Axel
Johnson was "totally out of it" after paying Oeberst $800,000 in
settl ement.

Thus, i f SAl abandoned t he PPA, Ceberst’s optionto get the PPA back
at no cost woul d be triggered. |f Ceberst chose toreacquire the PPA SAl
woul d then assign the PPA to Oeberst subject only to consent from
regul at ory agencies or potential | enders. Axel Johnson woul d not have t he
ri ght toconsent tothe assi gnnent or have theright to repurchase the
PPA. It isclear that if Ceberst knewthat Axel Johnson woul d be cl ai m ng
aright toconsent to Ceberst gettingthe PPA back, Oeberst woul d not have
signed the Settl ement Agreenent. |f Axel Johnson woul d be i nvol ved at al |
after the settlenment, Ceberst woul d not have enteredintothe settl enent.
W I Ilianmson stated "if Axel Johnson was i nvol ved i n t he proj ect fromt hat
point [after the Settl enment Agreenent], | woul d never sign the contract.
We went into that contract to get rid of Axel Johnson."

Axel Johnson argues that SAl breached Paragraph 6.8 of 1990 t he

Pur chase Agreenent because whenit termnated the PPA, it assigned the PPA
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to PG&E wi t hout Axel Johnson’s prior witten consent. However, based on
t he evi dence and ci rcunst ances surroundi ng t he 1992 agreenents, the court
finds that the parties intendedthat the Settlenment Agreenent, which
requires Ceberst’s consent to assignthe PPA, superseded Axel Johnson’s
consent right under the 1990 Purchase Agreenent.

I f the PPA was term nated and SAl received enough noney to pay
Ceberst’s $2. 1 nillionin notes and Axel Johnson’ s $200, 000 note, then the
parties had no further rights. Once Oeberst is paid, it has no further
ri ghts, and has not cl ai med any further rights, regardingits optionto
get the PPA back. Likew se, once Axel Johnsonis paid, it al so has no
further rights regardi ngthe PPA. The intent of the parties after the
settlement was to get paid on their prom ssory notes.

I n addi ti on, Axel Johnson argues that the Settl enment Agreenent was
not i ntended to affect the 1990 Purchase Agreenent pursuant to Paragraph
11 of the Settl enment Agreenent. Paragraph 11 of the Settl enent Agreenent
provi des that nothinginthe Settl enment Agreenent is intendedto affect
or alter inany way the "status of agreenents that the parti es nay have
anong t hensel ves." Thus, Axel Johnson argues that its consent rights
under Paragraph 6.8 of the 1990 Purchase Agreenent coul d not have been
super seded by Ceberst’ s consent rights under Paragraph 13(a) of the 1992
Settl ement Agreenment. However, such an applicati on of Paragraph 11 to
Par agraph 13(a) of the Settl ement Agreenent goes agai nst the intentions
of the parties.

A contract nmust be interpreted as to give effect to the nutual
intentionof thepartiesas it existedat thetinme of contracting so far

as it is ascertainable andlawful. California Ci vil Procedure § 1636

ORDER SUSTAINING SAI'SOBJECTION TO CLAIM FILED BY AXEL JOHNSON ENERGY DEVELOPMENT, INC.

31




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N oo o b~ W N P

e N i T =
N~ o o0 M W N L O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

(entitled "Miutual intentionto be giveneffect"”) Al so, "repugnancyina
contract nust be reconciled, if possible, by such aninterpretation as
wi Il give sone effect to the repugnant cl auses, subordi nate to t he general
I nt ent and pur pose of the whol e contract.” California Cvil Code § 1652
(entitl ed "Reconcil enment of repugnancies"). Particul ar cl auses of a
contract are subordinatetoits general intent. California Cvil Code §
1650 (entitled "Particular clauses; general intent").

Under the settl enent, Axel Johnson was rel eased fromany furt her
liability to Ceberst onceit paid $800,000 to Ceberst. Once the settl enment
was finalized, the general intent of the parties was for Oeberst to get
paidonits $2. 1 mllion notes and for Axel Johnsonto get paidonits
$200, 000 note. There was no reason to, and Axel Johnson did not, retain
any further rights regardi ng the PPA. Thus, the Settlenent Agreenent did
super sede Paragraph 6.8 despite the |anguage of Paragraph 11.
[11. CONCLUSI ON

Based on the intentions of the parties as evidenced by the
circunstances at thetinethe agreenents were enteredinto, the court
finds that SAl did not nmake a determ nation not to proceed with the
project with respect tothe PPA and thus di d not breach Paragraph 6.9 of
t he 1990 Purchase Agreenent. 1In addition, the court finds that Axel
Johnson’ s consent rights were superseded by Ceberst’s consent rights under
the 1992 Settl enment Agreenent and t hus SAl di d not breach Paragraph 6. 8
of the 1990 Purchase Agreenment. Therefore, Axel Johnson has not
establishedthevalidity of its clai mby a preponderance of the evi dence.
Based on t he foregoi ng, SAl’s objectionto Axel Johnson’s $6 mllion claim

i s sustained. The statenents inthis order shall constitute findings of
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fact and concl usions of | aw pursuant to Federal Rul e of Bankruptcy

Procedure 7052.
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