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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re Case No. 99-56382-JRG

DOROTHY | ZUM
Chapter 7
Debt or .
/

ORDER GRANTI NG | N PART AND DENYI NG | N PART
FEE APPLI CATI ON OF
LUCE, FORWARD, HAM LTON & SCRI PPS, LLP

l. | NTRODUCTI ON

Luce, Forward, Hamlton & Scripps, counsel for the Chapter 7
Trustee, filed its Application For Interim Conpensation and
Rei mbur senent of Expenses with the Court. The Application seeks
$74,940. 25 for fees and $1,630.29 for costs. Follow ng the hearing
t he application was taken under subm ssion. For the reasons hereafter
stated fees are approved i n the anount of $35,000. The bal ance of the
requested fees are denied. Reinbursenent of expenses in the anpount
of $1,630.29 are approved.
[1. BACKGROUND

Dorothy I zum filed her Chapter 7 petition on Septenber 30, 1999.
She listed nointerests inreal property. She |isted personal property

val ued at $164, 800 of which $160,000 was in a retirenment 401K account
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that was clained exenpt. In reviewning the case the Cerk’s Ofice
designated it as a “no asset” case neani ng that there were no apparent
assets which could be recovered for the benefit of creditors.
Creditors were advised not to file clains.

Shortly after the filing the Trustee becane aware of litigation
i nvol ving the debtor and her husband, H Dan lzum, prior to the
filing of her bankruptcy case. A group of creditors hol ding 92% of
the clainms in this case, and referred to for conveni ence as the Baugh
Creditors, had comenced litigation against the lzums in 1984.
Fifteen years later, in 1999, they obtained a judgnent against the
debt or and her husband in the amount of $2,478,848.80 plus attorney’s
fees and costs.

Inthis litigation the Baugh Creditors were represented by Karr
Tuttle Canpbell, a law firmlocated in Seattle, and by the firm of
McDonough, Holland & Allen, located in Sacranento. These attorneys
bel i eved there were causes of action available to the estate based on
fraudul ent transfers of noney and real property by the debtor and her
husband, as well as other possible causes of action.

Based on t he Karr and McDonough firns’ experience and famliarity
wi th the debtor and her husband, the Trustee obtained the appoi nt nent
of both Karr and McDonough as Special Counsel to the Trustee. Karr
and McDonough pursued various cl ai ns agai nst the debtor, her husband,
their children and various trusts and entities which sought recovery
of the alleged fraudul ent transfers.

In the Spring of 2002, a settlenent was reached. The settlenent
provided for a paynent of $2 million or, alternatively, the transfer
of two real properties which would be sold for the benefit of the

estate as well as a $720,000 judgnment against the |lzum parties.
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Following the settlenent of Special Counsel’s [litigation,
applications for conpensation were noticed for hearing including this
Luce, Forward application.

[11. DI SCUSSI ON

G ven the nature of this case as described above, the Court nust
question what Luce, Forward did for the $74,940.25 it seeks to recover
from the estate.? The application to appoint Special Counsel was
filed on April 19, 2000, and the settl enent was approved on March 19,
2002, 23 nonths later. Since Special Counsel was handling the
litigation, what was Luce, Forward doi ng?

At the tinme of the hearing on this application the Court asked
t he Trustee about the amount of the fees. The Trustee described Luce
Forward’ s role as a “buffer” between the Trustee and Speci al Counsel.
He did not nmake clear the exact role of a “buffer.” After studying
the tine records the Court has concluded that the Trustee's “buffer”
is in the nature of a “litigation nonitor.” It appears that Luce,
Forward inserts itself into the litigation process and becones part
of the litigation team  reviewing and commenting on virtually every

pl eadi ng, e-mail and ot her aspect of the litigation.

The Luce, Forward’ s application contains a nunber of descriptive
categories for which conpensation is sought. Bel ow are sone
observations about the tine entries:

1. The litigation category seeks $33,143.75. There are 150
time entries by date. O these, at |ease 127 appear to

clearly involve Special Counsel’s action. O the 150

1 The | awyers who worked on this case for Luce, Forward were formerly with the firm

of Rosenblum Parish & | saacs. Rosenblumwas prior counsel to the Trustee until the | awers
noved to Luce, Forward. Rosenblumhas filed its own fee application seeking $7,041 in fees.
As such, counsel seeks a total of $81,981.25.
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entries 36 are for 6 m nutes or | ess and another 47 are for
15 mnutes or |ess. O the remaining 67 entries, many
conbi ne small tasks perfornmed on the sane day. I f these
are included, there are 135 entries of 6 mnutes or |ess
and 125 entries of 15 mnutes or less. The word “review
appears 153 tines.

2. The administration category seeks $2,370.55. There are 25
time entries by date. O these, at |east 18 appear to
clearly involve Special Counsel’s action. O the 25
entries 13 are for 6 mnutes or less and 7 nore are for 15
m nutes or |less. The word “review appears 11 tines.

3. The other assets <category in the application seeks
$10,128.75.2 There are 79 tine entries by date. O these,
at | ease 66 appear to clearly involve Special Counsel’s
action. O the 79 entries 18 are for 6 m nutes or |ess and
anot her 21 are for 15 mnutes or less. O the renmining 40
entries, many conbine small tasks perforned on the sane
day. If these are included, there are 68 entries of 6
m nutes or |less and 57 entries of 15 mnutes or |less. The
word “review appears 85 tines.?3

In this sanpling there are 216 entries of 6 m nutes or |ess, 189

of 15 mnutes or less and the word “revi ew appears 249 tinmes. These
repetitive small entries of tinme represent the vast majority of the

time for which $45,643.05 is sought.

2 The supporting time records are part of a section |abeled asset disposition.
3 Sinmilar time entries are found in applicant’s tinme records in a section entitled
claims. Other categories containtine entries that are for work that shoul d nornally be done
by the trustee.
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No value is added to the litigation process through Luce,
Forward’ s review of Special Counsel’s work. O course, none was
needed as Speci al Counsel was experienced, conpetent and nost fam|li ar
with all of the facts in the case. The vast ngjority of this tine
provi ded no benefit to the estate. Wat happened here is that the
trustee put Luce, Forward into the role of nonitoring the litigation
for himw th no concern about what it would cost the estate.

It isthe trustee’s duty to collect and adm nister the assets of
the estate. 11 U.S.C. 8 704. It is the trustee’s duty to nonitor the
progress of the litigation. Here, Luce, Forward was performng the
trustee’s duty. Where the trustee serves as his or her own attorney,
11 U. S.C. 8§ 328(b) of the Bankruptcy Code prohibits the awardi ng of

attorney’ fees for services that are normally perfornmed by the

trustee. The sanme is true when the trustee is not representing
hi msel f or herself but is represented by other counsel. Inre Lowery,
215 B. R 140 (Bankr. N.D. Chio 1997).*

Here the trustee is a skilled and experienced professional. He
indicated that he was nonitoring the litigation on at least a
quarterly basis. This was probably sufficient.

However, the trustee is not a |awer. Can he consult wth
counsel he works with frequently about the progress of a matter being
handl ed by Special Counsel? |n appropriate circunstances the answer

is yes. By way of anal ogy, a corporate officer mght consult with the

* Nuner ous cases deal with the i ssue of trustee’s time verus attorney for the trustee's
time. See In re Roderick Tinber Co., 185 B.R 601 (9'" Gir. BAP 1995); Hansen, Jones & Leta,
P.C. v. Segal, 220 B.R 434 (D. Uah 1998); In re Howard Love Pipeline Supply Co., 253 B.R
781 (Bankr. E.D. Tex. 2000); In re Perkins, 244 B.R 835 (Bankr. D. Mnt. 2000); In re
Adel son, 239 B.R 627 (Bankr. S.D. Fla. 1999); In re Polk, 215 B.R 250 (Bankr. MD. Fla.
1997); In re Haggerty, 215 B.R 84 (Bankr. MD. Fla. 1997); and In re Hall, 208 B.R 403
(Bankr. S.D. GChio 1997).

ORDER GRANTI NG | N PART AND DENYI NG | N PART FEE APPLI CATI ON
OF LUCE, FORWARD, HAM LTON & SCRI PPS, LLP 5




© 00 N o o A~ wWw N PP

N N N N N N NNDNR PR R R B B B B B
® N o O BN ®W N B O © 0 N O o b~ W N R O

corporation’s general counsel about a matter being handled by an
outside law firm But such consultation would be periodic and not
normal ly involve a significant anmount of tinme. \Wat occurred here
woul d not have occurred in a corporate environnent.
V. CONCLUSI ON

The Court has concluded that the bul k of Luce, Forward' s work
was perform ng services that should normally be perforned by the
trust ee. The Court will therefore allow the sum of $10,000 in
connection the litigation and the additional sum of $25,000 for work
in matters surrounding the litigation.

DATED:

JAMES R CGRUBE
UNI TED STATES BANKRUPTCY JUDGE
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Case No. 99-56382-JRG

UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A
CERTI FI CATE OF SERVI CE

I, the undersigned, a regularly appointed and qualified Judici al
Assistant in the office of the Bankruptcy Judges of the United States
Bankruptcy Court for the Northern District of California, San Jose,
California hereby certify:

That |, in the perfornmance of ny duties as such Judicial
Assi stant, served a copy of the Court's: ORDER GRANTI NG I N PART AND
DENYI NG | N PART FEE APPLI CATI ON OF LUCE, FORWARD, HAM LTON & SCRI PPS,
LLP by placing it in the United States Mail, First O ass, postage
prepai d, at San Jose, California on the date shown below, in a seal ed
envel ope addressed as |isted bel ow.

| declare under penalty of perjury under the aws of the United
States of America that the foregoing is true and correct.

Execut ed on at San Jose, California.
LI SA OLSEN
Ofice of the U S. Trustee Barry MIgrom Esq.
280 So. First St., Rm 268 LUCE, FORWARD, HAM LTON
San Jose, CA 95113 & SCRI PPS, LLP
Ri ncon Center |1, 121 Spear St.
Suite 200

San Franci sco, CA 94105-1582




