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Oiginal filed
March 17, 2000

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re Bankruptcy Case

No. 98-32855DM
CONCORD M SSI ONARY BAPTI ST CHURCH,
a California non-profit corporation Chapter 11

Debt or .

MEMORANDUM DECI SI ON

| . | nt r oducti on

Hearings were held on March 1, 2, and 3, 2000, to consider
confirmation of a Third Anmended Plan O Reorgani zati on dated
January 31, 2000, filed herein by Concord M ssionary Bapti st
Church, a California non-profit corporation, the above-naned
debtor and debtor in possession (“Concord”). The Third Amended
Plan O Reorgani zati on dated January 31, 2000, as orally anmended
during the course of the hearing (and as nore particularly
descri bed below), wll be described in this Menorandum Deci si on as
the “Plan.”

Concord appeared and was represented by Alfred D. More, Esqg.
Ni cholas W van Ael styn, Esq. and Dale L. Bratton, Esq. three of

its attorneys. Secured creditor Gross Mirtgage Corporation
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(“Goss”), on behalf of beneficiaries on the deeds of trust
securing notes secured by first, second and third deeds of trust
agai nst Concord's property, and unsecured Leonard A. G o0ss
Pr of essi onal Corporation, appeared and was represented by G egory
S. Lyons, Esqg., their attorney. Cass 5 objecting creditors
Virginia Harris, Henry Harris, Irene Phillips and Mack Philli ps,
and objecting Class 6 creditor Hattie G aves (collectively,
Harris, Phillips and Graves), appeared and were represented by
Darya Druch, Esq., their attorney; Stephen Johnson, Esq. appeared
on behalf of the United States Trustee; other appearances of
counsel for non-objecting parties were noted on the record.
Havi ng heard the testinony and consi dered the docunentary
evi dence and the argunents of counsel, for the reasons di scussed
bel ow, the court wll deny confirmation of the Plan; provided,
however, the court will confirmthe Plan if Concord nakes certain
specific nodifications.

1. Background?!

Concord was founded in 1985. |Its principal asset is, and its
principal activity takes place in, its church building at 6190
Third Street, San Francisco, California (the “Church”). Concord
is organized as a non-profit religious corporation under
California law, and is governed by its Constitution and By-Laws.
Its day to day operations are the responsibility of its pastor, as
gui ded by a Board of Trustees and its congregation.

When Concord built the Church, G oss provided sone financing.
In addition, certain of Concord's nmenbers and forner nenbers
assert that they took out |oans on their hones and used the

proceeds to support Concord's efforts to conplete construction of
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the Church. Those nenbers and fornmer nmenbers (collectively the
“Honmeowners”) contend that they hold secured cl ai ns agai nst
Concord. 2

Fol |l owi ng defaults on the secured obligations Concord owed
G oss, and in response to an immnent threat of foreclosure of the
second deed of trust on the Church, Concord commenced this Chapter
11 case on June 30, 1998. Since then Concord has continued as
debtor and debtor in possession, no trustee having been appoi nt ed.
The Board of Trustees and Concord' s designhated representatives
continue to govern the affairs of Concord.

[11. Plan Proceedi ngs

On or about July 8, 1999, Concord filed a plan of
reorgani zation. That plan was subsequently anended and the
anended plan (the “Initial Plan”) was acconpani ed by a D sclosure
Statenent for Concord M ssionary Baptist Church's Amended Plan O
Reor gani zati on dated Septenber 10, 1999 (the “Initial Di sclosure
Statenent”). The Initial Plan contenplated Concord's nerger with
Rose divet Mssionary Baptist Church, a California non-profit
corporation (“Rose Odivet”). It further provided that the
reorgani zed entity (“Reorganized Concord”) would be governed by a
Board of Deacons consisting of four nenbers of the then current
Rose divet Board of Deacons and three nmenbers of the then current
Board of Trustees of Concord. The Initial Plan also contenpl ated
paynment in full of allowed secured clains of the Honmeowners, with
paynments anortized over thirty years, fully due after ten years,
bearing an interest rate of 9% per annum

On Septenber 30, 1999, the court entered an order approving

the Initial Disclosure Statenent and schedul ed a hearing on
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confirmation of the Initial Plan.

Rat her than proceed with confirmation of the Initial Plan as
amended, Concord afforded other parties an opportunity to file
conpeting plans. Concord agreed that conpeting plans could be
suggested by its forner nenbers, regardl ess of whether they had
standing as parties in interest under applicabl e bankruptcy
principles. During the same interval while conpeting plans were
bei ng consi dered, Concord negotiated with representatives of the
Honeowners and resolved the differences raised in the adversary
proceedi ng nenti oned above. Sone, but not all, of the Homeowners
agreed to a treatnent of their clains that varied fromthe terns
of the Initial Plan. Concord al so negotiated revised nerger terns
with Rose divet, including a change in the conposition and manner
of selection of the proposed nenbers who woul d be appointed to the
Board of Deacons of Reorgani zed Concord.

After proposed conpeting plans were excluded from
consi deration, Concord filed its Concord M ssionary Bapti st
Church's Third Anended Plan O Reorgani zation dated January 31,
2000, having previously filed its Concord' s Suppl enent al
Di scl osure Re Second Amendnent To Concord's Amended Plan O
Reor gani zati on dated Septenber 10, 1999 and an Augnented Concord's
Suppl enental Disclosure. On February 3, 2000, the court entered
its Order (1) Approving Concord's Suppl enental Disclosure For Plan
O Reorgani zation and (2) Setting Schedul e For Confirmation
Hearing And Rel ated Deadlines. Under the terns of the Third
Amended Pl an O Reorgani zation dated January 31, 2000, the
Honeowners (belonging to Class 5) were to be paid the aggregate

sum of $500, 000, with specific anobunts proposed to be paid to each
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menber of such class. In addition, the Third Amended Plan O
Reor gani zati on dated January 31, 2000 indicated that the Board of
Deacons of Reorgani zed Concord woul d consi st of three nenbers
designated by Rose divet, three nenbers designated by Concord,
and “... a seventh independent nenber selected by the six Rose

A ivet and Concord desi gnees.”

| V. Di scussi on

G oss objects to confirmation of the Plan on several grounds:
(1) the 9% interest rate proposed to be paid to Classes 1.1, 1.2
and 1.3 is not appropriate;® (2) the thirty year anortization of
the clains in Classes 1.1, 1.2 and 1.3 is not fair and equitabl e,
particularly where those |oans had originally been short term
| oans and had matured as of the date of the bankruptcy; and (3)
the Plan is not feasible.

Phillips, Harris and Graves object, contending, inter alia:

(1) the Plan is not feasible financially and because of the

sel ection of the seventh nenber of the Board of Deacons; (2) there
is a disproportionate paynent of clainms to the Honeowners (C ass
5); and (3) the Plan has not been accepted and an alternative plan
shoul d be considered.*

A. The Plan is feasible.

The requirenment of feasibility is found in 11 U S. C

§ 1129(a)(11):°
Confirmation of the planis not likely to be followed by the
liquidation, or the need for further financial
reorgani zation, of the debtor or any successor to the debtor
under the plan, unless such liquidation or reorganization is
proposed in the plan.

1. The Board of Deacons is properly constituted.

(bj ectors Harris, Phillips and Graves argue that the
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sel ection of Concord's pastor to Reorgani zed Concord's Board of
Deacons vi ol ates the provision of Plan §6.7(a) which requires a
“sevent h i ndependent nenber” on the Board of Deacons of

Reor gani zed Concord. Despite that argument, the objectors
presented no evidence that the presence on the Board of Deacons of
t he enpl oyed pastor of the Reorganized Concord inpairs performance
under the Plan. The Initial Disclosure Statenent contenpl ated
four representatives fromRose Aivet and only three from Concord,;
the final Plan equalized the selection process of the persons who
woul d govern Reorgani zed Concord, wth each nergi ng church
selecting three of them Those six people, during the course of
the confirmation hearing, selected as the seventh, Rev. Kenneth
Reece, Rose Oivet's present pastor. Representatives of Rose
Aivet believe that the Plan is feasible in that Reorgani zed
Concord w Il have the ability to service the Plan debt and neet
future operating expenses and to enhance its nmenbership. They
make that conpetent and confident assertion fully aware of

Rev. Reece's role in Reorgani zed Concord. The insertion of the
word “independent” before the word “nenber” selected by the six
Rose A ivet and Concord designees will not doomthe Plan.?

2. Payments to creditors under the Plan are likely to
be made.

The Plan is also feasible both froma direct financial point
of view in that Reorgani zed Concord wll possess a strong bal ance
sheet and further in that the nmenbership in Reorgani zed Concord is
likely to increase, thus enhancing its ability to raise funds in
the future through contributions, tithing, fund raisers, and the
like.
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Presently Concord has $80, 000-$90, 000 cash on hand and Rose
A ivet has approximately $700, 000 on hand, together with its own
real property that is not presently carried on the bal ance sheet
but is worth at |east $360,000. Wile clearly Reorganized Concord
w Il need working capital and an appropriate reserve for nornma
church operations, the evidence |leads the court to find that, even
with a flat nmenbership rate over the near-term adequate reserves
will be maintained and the Plan paynents will quite likely - if
not certainly - be made. Reorganized Concord will not |ikely need
further financial rehabilitation.

More inportantly, the financial |ife-blood of Reorganized
Concord will come froma renewed vigor of its restored and
i ncreased nenbership in the future. Wile it is true that during
this Chapter 11 case Concord has suffered a decline in nmenbership
and a corresponding decline in revenue, it is the court's
considered view that the nerger of this bel eaguered and internally
fractured church-debtor, possessing a substantial equity inits
Church, with a healthy, stable church with a solid nenbership of
| ong-standing contributing nenbers and significant financial
resources, is a union with great prom se and potential. The
merger will likely create a synergy which will bring true the
predictions of several of the nenbers of Rose Oivet and Concord's
| eadership, that the nmenbership will grow, the wounds in the
Church will heal, and the Reorganized Concord will not only be
able to make its Plan paynents but, of equal if not greater
i nportance, will be able to serve the religious and spiritual
needs of its nmenbers in the future.

3. The nmerger will occur.
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Rose Oivet is a corporation in good standing with the
Secretary of State of the State of California. |In their
objections, Harris, Phillips and G aves questioned the very
exi stence of Rose Oivet but they have offered nothing to
contradict the unequivocal evidence that Rose Oivet exists and
possesses the legal ability to nerge itself with Concord, with the
enmerging and surviving entity being a healthy Reorgani zed Concord.
Further, while a proposed nerger agreenent between the two
churches has not been executed, the representations of counsel
(al so unrebutted by the objectors) were that the nerger agreenent
woul d be signed once the Plan was confirnmed. Based upon those
unchal | enged representations, the court is conpletely confortable
in determning that the nmerger of the two churches will occur.

B. The plan has been accepted by the requisite majorities.

Section 1129(a)(8) requires that all inpaired classes accept
the plan. Inpaired Casses 2, 4 and 4(a) have accepted. Cass 3
did not vote. Its treatnment - paynent in full on a thirty year
anortization with a ten year balloon payable at 9% - is the sane
bei ng i nposed upon Gross under the Plan and by this Menorandum
Deci sion.’” The nenber of Cass 3 did not object and the court is
satisfied that the treatnent is fair and equitable for the sane
reason it is for the three sub-classes in Class 1. This is so
because of the feasibility of the Plan (see Part IV(A)) and the
fact that the merger of Rose Aivet and Concord will provide
substantially nore assets to protect the nenber of that class if
there is a subsequent default in the paynents.

Class 6 did not accept the Plan but the treatnent is fair and

equitable as to it for the same reasons it is fair and equitable
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as to Cass 3, but with an increased interest rate of 1/2% over
that offered to Class 3. The feasibility and increased assets the
menbers of that class can ook to are the sane as pertain to

C ass 3.

In the February 3, 2000 Order (1) Approving Concord's
Suppl enental Disclosure, etc., the court relieved Concord of any
further solicitation of acceptances or rejections fromcl asses of
clains and interests, since ballots had been submtted previously
in respect of the Initial Plan. Because the nenbers of Cass 5
had previously voted to reject the Initial Plan, the court
directed Concord to file a notion to permt certain of the
Honeowners who had rejected the Initial Plan to change their
bal l ots, to acceptances of the Third Amended Pl an of
Reor gani zati on dated January 31, 2000. Concord's Mdtion to Change
Certain Votes on Concord's Plan, filed as required by Rule
3018(a), was granted, w thout objection, during the confirmation
heari ng.

Because the Third Arended Pl an O Reorgani zati on dated
January 31, 2000 contenpl ated paying preci se anounts to nenbers of
Class 5, the court requested a nodification so that a sum of
$500, 000 woul d be shared pro rata anong allowed clains in Cl ass 5.
Concord agreed, and as nodified, the Third Amended Pl an of
Reor gani zati on dated January 31, 2000 becane the Pl an.

Al t hough the change in treatnent of the Homeowners in Class 5
appears to have a mninmal inpact on affected creditors, the court
required the menbers of Cass 5 who had noved to change their
prior rejections to acceptances to reaffirmtheir acceptances of

the Plan. During the course of the hearing, counsel for certain

-O-




© 0O N O 0o b~ W N B

N N N NN NN NN R R R R R R R R R R
oo N o oo M WO N P O O 0O N OO0 MM ODN - O

nenbers of O ass 5% acknow edged on the record that their clients
reaffirmed their acceptances of the Plan. Subsequent to the
hearing the court was provided with a letter to Concord's counse
from Chester McDuffie and Carrie MDuffie indicating their
acceptance of the Plan.® Henry and Virginia Harris and Mack and
Irene Phillips, the remaining nenbers of Class 5, reject the Plan.
After reconsideration of the foregoing acceptances and rejections,
Class 5 has accepted the Plan by a magjority in nunber of votes
cast and by at least two-thirds in the dollar anmount of clains
voting. *°

The votes of the nenbers in Cass 8 are not necessary for
cl ass accept ance.

Wil e the court throughout the long history of this Chapter
11 case has appreciated the active involvenent of the nenbers of
Concord in the several hearings that have taken place, and
believes that the views of the nmenbers are extrenely inportant,
the | egal question that nust be addressed is whether nenbers of a
nonprofit religious organization hold an “interest” for purposes
of determ ning whether the plan has been accepted as required by
section 1129(a)(8). See, also, section 1126(d) (“a class of
interests has accepted a plan if such plan has been accepted by
hol ders of such interest ... that hold at |east two-thirds in an
amount of the allowed interest....”%

In Matter of Wabash Vall ey Power Association, 72 F.3d 1305
(7th Gir.1995), cert. denied, 519 U S. 965, 117 S.C. 389, 136
L. Ed. 2d 305 (1996) ("Wabash"), the Seventh Circuit held that

menbers of a non-profit debtor cooperative did not hold

“interests” in the debtor under the absolute priority rule,
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because they did not participate in profits. The Chapter 11 debtor
i n Wabash was a nonprofit cooperative fornmed for the purpose of
generating and transmtting electric power to its nenbers; the
menbers were entitled to vote for the debtor's board of directors,
but had no ownership interest in the entity. The Seventh G rcuit
poi nted out that Chapter 11 is "primarily designed"” for
profit-seeking enterprises, whereas

By design, "in a co-operative association the concept of

profit is inappropriate, because profit, inits

recogni zed economc sense, is the wage of the

entrepreneur, and in a co-operative there is no

entrepreneur." Emmanuel S. Tyson, Annotati on, _

Co-operative associations: rights in equity credits or

patronage dividends, 50 A L.R 3d 435, 1973 W. 33833

(1995).
Wabash, at 1313. Since the nenbers of the debtor in Wabash did
not “participate in profits, [they are] not owners in any usual
sense of the term"” Id. The court noted that "al nost the only
prerogative [the debtor's] Menbers share with shareholders in an
ordi nary business corporation is the right to elect a board of
directors", id., and rejected a contention that such right gave
rise to or constituted an "interest” within the nmeaning of the
absolute priority rule.

The Wabash court concurred with the analysis and outcone of

In re Whittaker Menorial Hospital Association, 149 B.R 812

(Bankr. E. D. Va. 1993), a case involving a non-profit hospital; the
sane result was reached for the sane reasons in In re | ndependence

Village, Inc., 52 B.R 715 (Bankr.E D.Mch. 1985), in which the

debtor was a non-profit organization operating a care facility for

the elderly. |In re Eastern Maine Electric Cooperative, Inc., 125

B.R 329 (Bkrtcy.D. Me. 1991), concerning a rural electric

-11-




© 0O N O 0o b~ W N B

N N N NN NN NN R R R R R R R R R R
oo N o oo M WO N P O O 0O N OO0 MM ODN - O

cooperative, canme to the opposite conclusion, on the basis that
the debtor's nenbers had rights to recover patronage capital
whi ch the Court found to constitute an "interest"” for purposes of

the absolute priority rule. In this district Judge Wi ssbrodt has

foll owed the reasoni ng and hol di ng of Wabash in In re General

At eansters, Warehousenmen and Hel pers Uni on Local 890, 225 B.R 719

(Bankr. N.D. Cal. 1998), holding that nenbers and affiliates of

t he debtor non-profit, unincorporated | abor union did not hold any
interest in the debtor, as that concept is defined by the
Bankruptcy Code and case | aw.

Wiile the foregoing authorities do not involve religious
organi zations, the analysis is the sane. The nenbers of Concord
have a spiritual affinity wwth it and nenber support for
Reor gani zed Concord is critical to its success. Nevertheless, as
a matter of bankruptcy law their votes do not need to be
consi der ed.

That being said, the court will not ignore the strong
feelings about the future of Concord that have been expressed
repeatedly by nmenbers and former nenbers throughout the history of
this case. The court notes that by a slight mgjority the voting
menbers favor the nmerger with Rose Aivet. That fact is taken
into account in determ ning whether, as an overall matter, the
Plan is fair and equitable to all parties in interest. It is.

The debtor's ballot summary was optimstic in intimting that
menbers voted 40 to 30 in favor of the nmerger. A nore carefu

anal ysi s suggests that at |east one of the nenbers whose vote was
tallied was inactive and at | east three known nenbers who voted to

reject the Plan did not have their ballots counted by Concord
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because those ballots were inconplete. Even with those
adj ust mrents, however, the nmenbership has voted in favor of the
nerger and the court should not frustrate those desires.!?

C The interest rate proposed to be paid Classes 1.1, 1.2
and 1.3, is proper.

Absent the consent of Goss as the agent for the
beneficiaries holding the clains in Casses 1.1, 1.2 and 1.3,

section 1129(b)(1) requires, inter alia, that as to non-accepting

classes the Plan nust be “fair and equitable.” One of the
el enments of the fair and equitable standard is that the interest
rate payable on a deferred claimsatisfy the standards articul at ed

in Farm Credit Bank of Spokane v. Fower (Inre Fower), 903 F. 2d

694 (9th Gr. 1990) and United States v. Cami no Real lLandscape

Mai nt enance Contractors, Inc. (In re Camino Real lLandscape

Mai nt enance Contractors, Inc.), 818 F. 2d 1503 (9th Cr. 1987).

Gross and Concord presented conpeting expert w tnesses, Mssrs.
Brooks and Evert, respectively. O those two, the court finds M.
Evert's testinmony far nore convincing, based upon a nunber of
factors including the nethodol ogy applied by him his experience
in providing such expertise in Chapter 11 cases, and his
famliarity and conpliance with applicable Ninth Grcuit
standards. M. Evert thoroughly exam ned the marketplace to
determ ne interest rates being charged by | enders specializing in
maki ng | oans to religious organizations in order to determne a

current market rate. Connecticut General Life Ins. Co. v. Hotel

Assocs. of Tucson (ln re Hotel Assocs. of Tucson), 165 B.R 470,

476 (9th G r. BAP 1994). He also properly applied the formla
approach (Fow er, 903 F. 2d at 697-98) as a reasonabl e

13
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alternative, beginning with a 6.15% base rate extracted from
treasury bill quotes, and then building upon that base by taking
into account several factors including the quality of the security
being afforded Gross, the rehabilitative Chapter 11 process
itself, the circunstances of the Church, the loan to value ratio
on the Church loans,®® and the risk to Gross' beneficiaries over
the life of the Pl an.

In contrast, M. Brooks did not denonstrate the expertise
necessary to overcone the persuasive evidence presented by M.
Evert despite M. Brooks' own extensive experience as a nortgage
| oan broker specializing in church loans. He lacked famliarity
wi th Chapter 11 and the standards articul ated by the cases cited,
and he did not apply a convincing narket rate analysis nor did he
offer a fornmul a approach to determ ne the appropriate interest
rate for the purposes of section 1129(b)(1). Finally, his
testinmony that junior secured creditors would charge higher rates
of interest, while possibly so in the market place, is belied by
the fact that G oss in this case represents three different |oans,
t he seni or of which bears the highest interest rate and the junior
whi ch bears the |lowest interest rate, with the m ddl e | oan beari ng
the md-range interest rate.

Fromthe foregoing the court finds that a 9% interest rate
payable to Classes 1.1, 1.2, and 1.3, particularly in view of the
low loan to value ratio on the | oans secured by the Church, is

fair and equitable as that termis defined in section 1129(b)(1).*
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D. The anortization of clains in Classes 1.1, 1.2 and 1.3
is not fair and equitable.

As discussed in Part 1V, C above, the Plan's treatnent of the
Goss entities nust be fair and equitable. This is not determ ned
only by the interest rate, but also by the length of the Pl an
term particularly in light of the nature of the debt held by the
G oss entities to begin wwth, the loan to value ratio on the
Church and the anortization of the non-consenting secured clains.
The court acknow edges that these issues nust be judged on a case
by case basis, and that extension of a debt of this nature
requires careful scrutiny Inperial Bank v. Tri-Gowh Centre Gty,
Ltd. (Inre Tri-Gowh Centre City, Ltd.), 136 B.R 848, 851
(Bankr. S.D. Cal. 1992).

That careful scrutiny involves consideration of many factors,
including the maturity of the Gross | oans prior to bankruptcy; the
fact that they were very short-termloans at the outset; and the
fact that as noted above, Reorganized Concord is likely to
prosper.* M. Evert's inquiry concerning the availability of
loans to financial institutions was extrenely helpful in fixing a
fair interest rate based upon the other factors he considered and
the court has noted. However, his testinony did not convince the
court that as a general matter, long-termloans to churches are

standard or “market”. As in lnre Mam Center Assocs., Ltd., 144

B.R 937 (S.D. Fla. 1992) (where the court noted the absence of
ten year hotel |oans and concluded that a ten year payout was not
fair and equitable as to a dissenting creditor), the court here
believes that although thirty years | oans may be available in the

religious financing sector of the market, it is equally likely
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that that market requires maturity dates of a nuch shorter tine.
Based upon the totality of the circunstances, including the need
to avoid shifting the entire risk of a failed reorgani zation onto

the dissenting creditor, (Iri-Gowh, 136 B.R at 852), the court

concludes that a straight thirty year anortization of the G oss

| oans is inappropriate. It is not fair and equitable to G oss. A
thirty year anortization with a ten year maturity constitutes a
proper bal ancing of the interests, rights and risks undertaken by
the parties and would be fair and equitable to Goss. It alsois
nmore consistent with the realities of the marketpl ace.

E. The di sclosure was and i s adequate.

In the revised cash flow projection Concord filed to support
feasibility it represented that vacant | and owned by Rose O vet
had an estimted | and val ue of $695, 500, and that based upon a
whol |y unsupported and specul ative projection, a “... conservative
estimate of $60,000 per unit (on an estimated thirty residential
units) for a land price to a devel oper, the |land woul d be worth
not |ess than $1,800,000.” This statement is very incorrect.
First, as conceded by Concord, the | ot presently is zoned for
twelve units not thirty. Next, Concord failed to provide
conpetent evidence of any value for Rose Aivet's vacant |ot.
Gross presented an expert who estinmated the value at $360, 000,
whi ch the court finds to be the value of that lot for these
pur poses.

An additional flaw in Concord' s Supplenental Disclosure was a
statenment that Concord presently was realizing an annual net
i ncome of $60, 704, based upon on experience during the Chapter 11

case. This bold statenent is underm ned by the fact that
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Concord's January 31, 2000 nonthly operating report reflects a
curmul ative net profit of approximtely $60, 000 t hroughout the
Chapter 11 case. On an annualized basis, therefore, Concord's net
inconme is significantly I ower than as set forth inits

Suppl enental Di scl osure.

Presented with the foregoing di screpancies, counsel for
Harris, Phillips and Graves argued that the overall disclosure of
Concord's affairs was inadequate and m sl eadi ng, and that there
shoul d be a revised disclosure statenent and a resolicitation of
vot es.

The court is troubled by the foregoing inaccuracies, and
under different circunstances and with a Chapter 11 case in a
di fferent posture, mght indeed require a new solicitation of
votes. However, the failure to state the value of the Rose
AQivet's lots may be nore a failure of proof than a matter of
substance, and the court reaches the concl usions herein regarding
feasibility based upon the | ower valuation of Rose Oivet's |ot as
established by G oss' expert.

As to the operating incone, the uncontroverted evidence is
that the nmerged churches will enjoy significant economes with
certain operating expenses elimnated and the potential for both
gross and net income enhanced. Stated otherw se, because the Pl an
is feasible primarily because of the strong financial contribution
by Rose Adivet (in cash and in real property), Concord's
under st atenent of annual inconme is of no serious consequence.

The court reaches the above-conclusions at the risk of giving
the inpression of condoning m sstatenments in disclosure

statenents. That is not the case at all. Rather, based upon a
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t horough exam nation of the totality of circunmstances presented by
the two nerger partners and the pressing need to end this Chapter
11 case and | et Reorgani zed Concord get on wth being a church,
the court believes that the m sstatenments can be excused. A
resolicitation of votes would produce exactly the sane results.
First, Cass 5 s treatnment is conpletely independent of any
valuation of Rose Oivet's real property or Concord' s contribution
of net incone because it shares in a fund of $500, 000 com ng
principally fromRose AQivet. Cass 6, having already rejected
the Pl an, would presumably do |ikew se upon resolicitation. The
sanme woul d be expected fromfor Casses 1.1, 1.2, and 1.3. Next,
Classes 2, 4 and 4(a) would likely accept the Plan again, but even
if they did not, the Plan could be confirnmed under section 1129(b)
for the reasons stated above in Part 1V, B. Finally, counsel for
Harris, Phillips and Graves argues that clarifying this m sl eading
i nformati on concerning Rose Aivet's |and values and Concord's
earnings requires a resolicitation of votes of the nenbers of
Class 8. That would be an idle act, as those votes are not
necessary as a matter of law. See Part |V, B

V. Di sposition

Because of the objections of Goss regarding the 30-year
anortization of its loans the court has determ ned that the Plan
may not be confirnmed. However, for the reasons stated above, the
court will confirma revised plan that incorporates the ternms and
conditions of the Plan but provides for a balloon paynent for the
menbers of Classes 1.1, 1.2 and 1.3 at the end of ten years from
the Effective Date of the plan. |If Concord is prepared to nake

such a nodification it should submt a revised Fourth Anended Pl an
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O Reorgani zation that treats the foregoing classes in that manner
and nenorializes the corrected treatnent of C ass 5 consistent
with the matters di scussed on the record at the hearing on
confirmation. That Fourth Amended Pl an, !® together with a proposed
order confirmng it and an order dism ssing the adversary
proceedi ng agai nst the Honeowners, should be submtted to the
court and served upon counsel for Gross and objecting creditors
Phillips, Graves and Harris no |later than 14 days fromthe date of
service of this Menorandum Decision. The court will hold the
Fourth Amended Plan O Reorgani zati on and the proposed orders for
seven days in order to give the objecting parties an opportunity
to file and serve any objections they nay have.

| f Concord does not elect to submt a Fourth Anended Plan O
Reor gani zati on by the deadline above, the court will hold a status
conference in this Chapter 11 case on April 20, 2000 at 1:30 P. M

Counsel for Concord should conply with B.L.R 9021-1 and
B.L.R 9022-1.
Dat ed: March 17, 2000

Denni s Mont al
Uni ted States Bankruptcy Judge

1. The follow ng discussion constitutes the court's findings of
fact and conclusions of law. Fed. R Bankr. P. 7052(a).

2. During the Chapter 11 case, Concord initiated an adversary
proceedi ng agai nst the Homeowners to determ ne the nature, extent
and validity of their liens and the anmounts, if any, owed to them

3. Inits original Opposition To Plan Confirmation, G oss and
Leonard Gross Professional Corporation (an unsecured C ass 6
claimant) al so objected that the plan unfairly classified the
three secured clalnms represented by G oss in one class, thus
discrimnating unfairly anong the three nmenbers of that class.
Concord acknow edged the technical flawin the structure of the
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Third Amended Plan O Reorgani zation filed January 31, 2000, and
hgs agreed to reclassify the three secured creditors as indicated
above.

4. The written objections by these parties contain other

al I egations which pertain to events not material to the
confirmation issues and which will not be addressed here. To the
extent that those allegations constitute objections to
confirmation of the Plan, they are overruled as having no nerit.
The objections also challenge the adequacy of disclosure, which is
di scussed in Part 1V, E

5. Unless otherwise indicated all chapter, section and rule
references are to the Bankruptcy Code, 11 U . S. C. 88 101-1330 and
the Federal Rules of Bankruptcy Procedure, Rules 1001-9036.

6. During the confirmation hearing counsel for Phillips, Harris
and Graves nmade an argunent to the effect that the court could not
approve the conposition of a Board of Deacons, as that was a
matter of religious governance. Wile the court agrees that it
cannot interfere with religious matters, Reorganized Concord wl |
be, as Rose divet and Concord are, California nonprofit religious
corporations that are to be governed in accordance with the

provi sions of applicable California law. Section 1129(a)(5) (A
requires disclosure of the identity of individuals who wll serve
as directors, officers or voting trustees of the debtor. Wether
t hose persons are called “trustees” “deacons” or sonething else,
the court has no authority to approve the selection of those
persons, but only to require the disclosure of them That

di sclosure is adequate and the court will |eave to Reorgani zed
Concord how it designates its governing | eaders.

7. See Part 1V(D), infra.

8. Harvey and Patricia Collins, WIllie B. Jones, Jill MGowan,
Kat herine M ckels, Charley and C oroneza Norris and Vinnie Me
WAt son.

9. A copy of that letter has been placed in the court's file.

10. The objection of Harris, Phillips and Graves that nenbers of
Class 5 are not simlarly treated, is without nerit. Menbers of
that class share pro rata, based on allowed clains. See section
1123(a)(4).

11. \Wile the court concludes that votes of the nenbers of
Concord need not be counted, even if the nenbers intend to reject
the Plan, the Plan could be confirmed as a matter of |aw. At | east
one class of inpaired clainms has accepted the Plan, as required by
section 1129(a)(10), and no class junior to the nenbers gCIass 8)
will retain or receive anything. See section 1129(b)(2)(C(ii)).
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12. Three mnors who are nenbers of Concord submitted ballots

t hat Concord's counsel counted; despite argunents by counsel for
Harris, Phillips and Graves that those votes should not be
counted, there was no proof that adulthood is required to vote as
a nmenber of a Baptist Church.

13. The only evidence of the Church's value is the Wcoff

apprai sal, fixing the value at $2,125,000. By stipulation, Goss
and Concord agreed that the amobunt of the Gross secured clains as
of confirmation is $1,250,000. Those two figures produce a

bl ended |l oan to value ratio of 58.8%

14. Because of that low loan to value ratio and the decreasing
interest rates on the existing notes held br t hese cl asses, the
application of the same interest rate to all these classes is also
falr and equitable.

15. The San Francisco real estate market is also is likely to
appreci ate, although no one can Eredict ei ther a natural

cat astrophe such as anot her earthquake or a financial setback such
a decline of real property val ues.

16. The Fourth Amended Plan O Reorganization should be
acconpani ed by a bl acklined copy, conpared against the Pl an.
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