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DO NOT' PUBLI SH

UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A

In re: Case No. 94-3-1395-WC
Chapter 7

GEORGE M CHAEL MONTRGSS,
Debt or .

MEMORANDUM RE FI NAL FEE APPLI CATI ON
OF TAIN A. MACDONALD

The court held a hearing on the final fee application of
counsel for trustee, lain A Macdonald, on July 23, 1998.
Macdonal d appeared on his own behalf. Dennis D. Davis appeared
for creditors Aqua Associates, et al. (Creditors). Creditors
object to the all owance of $29, 085 sought for services perfornmed
by Peter L. Robinson, on the basis that Robi nson was neither
appointed to represent the estate nor an associate in Macdonal d' s
firm For the reasons set forth below, the objection is

sust ai ned.
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FACTS

This court ruled in favor of defendants in a fraudul ent
conveyance action brought by trustee. Trustee appeal ed.

Robi nson perforned the vast mpjority of |legal work on that appeal.
Robi nson was not, however, appointed to represent the estate in
that appeal. Instead, Macdonal d, who was appointed to represent
trustee, hired Robinson as a contract attorney on an hourly basis.
At the hearing and in his fee application, Macdonal d acknow edged
the followi ng facts regarding his professional relationship with
Robi nson.

(1) Robinson specializes in appellate |aw, and once headed
t he appel | ate departnment of a San Francisco law firm

(2) Robinson signed the appellate brief, argued the appeal
before the Bankruptcy Appell ate Panel, and perforned two-thirds of
the attorney work hours spent on trustee's appeal.

(3) Macdonald enploys two associates, Marta M Guznman and
Kai po K. B. Young, on a continuing basis. Mcdonald has utilized
Robi nson's services only in the present case and in one prior
case. Robinson also worked for other attorneys and clients while
he wor ked for Macdonal d.

(4) WMacdonald maintains office space for Guzman and Young at
hi s Enbarcadero Center |aw offices. He does not mamintain office
space for Robi nson

(5) Macdonald lists Guzman and Young as attorneys in his
firmin the tel ephone book and attorney listing services. He does

not |ist Robi nson.
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(6) Robinson perforned no nore than 20 percent of his work
on the present case in Macdonald' s offices. The renaining work
was performed at Robinson's hone and in public law libraries.

(7) WMacdonald has paid Robinson for the work in question.
Any anmount owed by the estate is owed to Macdonald, not to
Robi nson.

(8) Macdonald paid Robinson | ess than the anpbunt he seeks to
charge the estate for Robinson's services.

(7) Macdonald al so seeks conpensation for the tine he spent

revi ewi ng Robi nson's work

ANALYSI S

An attorney must be appointed by the court before that
attorney may receive conpensation fromthe bankruptcy estate for
services perfornmed for the estate. See In Shirley, 134 B.R 940,
943-44 (9th Cir. BAP 1992). Wen a |law firm has been appointed to

represent the estate, however, it is not necessary that every
menber of that firm be separately appointed. "Regular associ ates”
of the firmare covered by the appointnent of the firm Rule
2014(b) of the Federal Rules of Bankruptcy Procedure provides:
~If, under the Code and this rule, a |aw partner-

ship or corporation is enployed as an attorney, or an

accounting partnership or corporation is enployed as

an accountant, or if a nanmed attorney or accountant is

enpl oyed, anK_partner, menber, or regular associate of

the partnership, corporation or individual may act as

attorney or accountant so enployed, w thout further

order of the court.

Macdonal d does not contend that Robinson is a "partner" or
"menber"” of his firm The question here is whether Robinson was a
"regul ar associ ate" of Macdonald's law firm | have found no
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publ i shed deci sions that define what is required for an attorney
to be a "regular associate.”

For the reasons set forth below, | determ ne that Robinson is
not a "regul ar associate"” of the Law Ofices of lain A Micdonal d.

First, Robinson is not regularly enployed by Macdonal d. He
wor ks for Macdonal d only sporadically, and does not work excl u-
sively for Macdonal d.

Second, Robi nson is not known as an attorney who regularly
wor ks for Macdonal d. Macdonal d does not advertise that Robi nson
works in his office. Robinson does not performhis work for
Macdonal d at Macdonal d's office. Al though Macdonal d has nany
cases in this court, | had no prior know edge that Macdonal d
cl ai s Robinson to be an associate of his firm

Third, Robinson is not an associate of Macdonald's firmin an
econonmi ¢ sense. Macdonal d does not bear any significant overhead
expenses related to Robinson's work. Macdonal d does not maintain
of fi ce space for Robinson. Robinson is not on a regular salary.
Macdonal d has billed separately for the tinme he spent review ng
Robi nson' s wor k.

Fourth, Robinson functioned as co-counsel, rather than as a
subordi nat e associate. Robinson was brought into the case because
of his specialized know edge of appellate practice. He perforned
the majority of his work by hinself outside Macdonald's office.
Most i nportant, Robinson occupied first chair on the appeal. It
was he who signed the appellate brief and argued the case before

t he Bankruptcy Appellate Panel .
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The evil of Macdonal d's seeki ng conpensation for Robinson's
services is that Macdonal d has overcharged the estate to profit
fromservices perfornmed by co-counsel. Macdonal d charged the
estate nore than he paid Robinson. Macdonal d should have arranged
for the estate to retain Robinson as its appellate counsel at the
rat e Robi nson agreed to work for Macdonal d.

It is inportant to note that | do not decide that a contract
attorney who works in his or her honme can never be a "regul ar
associate.” | also do not decide that a "regul ar associ ate" can
never be |ead attorney on a case. It is the unique conbination
of facts present here that dictate the result. The fact that
Robi nson was hired on a sporadic basis, the fact that he worked
out si de Macdonald's office, and the fact that he perforned
speci alized work in which he assunmed the |ead role, when
consi dered together, indicate the Robinson functioned in the role
of co-counsel and not in the role of a "regul ar associ ate" of
Macdonal d.

Assuming | have discretion to allow sone or all of the fees
sought for Robinson's services, notw thstanding the fact that
Robi nson is not a regul ar associ ate of Macdonal d and was not
separately appointed to represent the estate, | decline to do so.
Macdonal d i s an experienced bankruptcy attorney and is charged
with full knowl edge of Rule 2014(b). This is not a close case
i n which Macdonal d can reasonably be surprised by this court's
interpretation of Rule 2014(b). The evidence | ends no support
what soever to Macdonal d's claimthat Robinson was a "regul ar

associate" of his firm Finally, Macdonald attenpted to over-
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charge the estate by claimng a profit margin on work perforned
by co-counsel. Denial of the fees sought for Robinson's services

is an appropriate sanction to discourage such conduct.

CONCLUSI ON

The fees sought for Robinson's services are disall owed.
The remai nder of the fees sought are reasonable and are all owed.
Not hing in this order is intended to provi de Macdonal d any basis
to recover fees paid to Robinson or to avoid paynent of anounts

due Robi nson.

Dat ed:

Thomas E. Carl son
Uni ted States Bankruptcy Judge
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