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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Case No. 97-56069-JRG

AND, INC., dba Reveille Pet
Care, dba Bugl ers,

Debt or .

ORDER ON MOTI ON FOR RECONSI DERATI ON OF
ORDER GRANTI NG TRUSTEE' S MOTI ON FOR RETURN OF
EXCESSI VE ATTORNEY FEE PAYMENTS TO THE ESTATE
Before the court s attorney Peter Osmens’ Mtions for
Reconsi deration and For Relief fromthe Court’s Order of Decenber 16,
1998. Onens requests reconsideration and relief from the O der
Granting Trustee’'s Mtion for Return of Excessive Attorney Fee
Paynents to the Estate. For the reasons hereafter stated, the court
deni es the notion.
. BACKGROUND
On July 21, 1997, AND, INC. filed a voluntary Chapter 11 petition
and continued to operate its business as a debtor-in-possession. The

debt or-i n- possessi on enpl oyed Peter Onens as its attorney. On August

21, 1997, Omens filed a D sclosure of Conpensation by Attorney,
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stating that $2,500 was paid to himin connection with the filing the
bankruptcy petition. This was the only disclosure of attorney’'s fees
made by Omens to the court.

Onens filed an application for his appointnment along with a
verified statenent indicating that he had represented the debtor for
approxi mately two years on general business and litigation matters.
He stated that all fees owed to him by the debtor for such
representation had been paid or forgiven. The order approving Onens’
enpl oynent was signed on August 28, 1997.

O her than initiating the Chapter 11 case and having hinself
appoi nted as counsel, the court’s file provides no evidence of any
work perfornmed by Owens. In fact, the court file shows no
reorgani zation activity of any kind for over six nonths. Not
surprisingly, on Decenber 30, 1997, the United States Trustee filed
a notion to convert, dismss or fix deadline by which a plan nust be
confirmed. On February 9, 1998, the court granted the U. S. Trustee’s
notion and the case was converted to one under Chapter 7.! The
Chapter 11 case had | asted only seven nonths.

John Richardson was appointed the Chapter 7 trustee follow ng
conversion. In May 1998, the trustee received i nformation that Oaens
had been paid $23,500 by the debtor’s principals in addition to the
$2,500 which had been disclosed. The trustee’s counsel then sent
Onens two letters, dated June 26, 1998 and July 17, 1998, requesting
turn over of the undisclosed funds to the estate. Ownens did not
bother to respond to either of the letters.

On August 27, 1998, the Chapter 7 trustee filed a Mtion for

L &t her than the subsequent hearings regardi ng Onens' fees, this was the only
hearing in the case.
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Order Requiring Return of Excessive Attorney Fee Paynents to the
Estate. The trustee now sought the turn over of $30, 000, consisting
of $17,000 given to Onens by WIliam Al banese, the Chief Executive
O ficer of the debtor, $6,500 given by WIIliamNordvik, an officer and
director of the debtor and another $6,500 the trustee believed the
debt or had gi ven Onens during the course of the case.

On Cctober 13, 1998, a hearing was held on the trustee’s notion.
Prior to the commencenent of the hearing, the court had not received
an opposition or other response to the trustee’s notion. M chel |l e
Rubin, attorney for the Chapter 7 trustee, and Nanette Dunmas, attorney
for the United States Trustee, appeared at the hearing. Omens also
appeared at the hearing indicating that he had filed an opposition
t hat day and had served it by facsimle on Rubin. He had not bot hered
to serve the opposition on the U S. Trustee.

Onens requested tinme to file additional pleadings regarding the
not i on. G ven the severity of the matter, the court granted his
request. The court set a briefing schedul e and continued the hearing
to Decenber 10, 1998 at 2:00 p.m? Ownens' pattern of practice
continued. He failed to conply wth the scheduling order by filing
his response late.® The U S. Trustee and Chapter 7 trustee tinely
filed their reply to Onens’ new papers. The court had gi ven Onens the

opportunity for a final reply which he filed, but again four days

2 Upon Rubin’s request, the court inmposed sanctions of $1,000 agai nst Onens

to be paid to Rubin for fees incurred in attendi ng and preparing for the hearing.
The sancti ons were ordered to be pai d by Novenber 13, 1998. As of Novenber 23, 1998, Rubin
had not received the funds as required by the court’s order and t he court has not been advi sed
of the current status.

3 The briefing schedule was set forth in the Order For Further Hearing Re
Trustee Motion for Return of Excessive Attorney Fee Paynents to the Estate fil ed
COct ober 22, 1998.

ORDER ON MOTI ON FOR RECONSI DERATI ON OF CRDER GRANTI NG TRUSTEE' S
MOTI ON FOR RETURN OF EXCESS| VE ATTORNEY FEE PAYMENTS TO THE ESTATE 3




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N o o s~ w N P

N N N N N N N NN P P P P P P PP PR R
oo N o o0 A WDN P O O 00O N o oD WDN - O

| at e.

On Decenber 10, 1998, the trustee’'s notion was called at 3:17
p.m#* Rubin appeared on behalf of the Chapter 7 trustee and Dunms
appeared on behalf of the U S. Trustee. Omens did not appear and no
one had heard fromhim?® Based on the court’s review of the papers,
the court granted the notion at the request of both Rubin and Dunas.
The order directing Ovens to turn over $30,000 to the estate was fil ed
on Decenber 16, 1998 and entered on Decenber 21, 1998.

Soon thereafter, on Decenber 28, 1998, Owens filed “Mdtions for
Reconsi deration and For Relief fromthe Court’s Order of Decenber 16,
1998."7% The points and authorities filed in support of the notions
failed to set forth any |legal basis for the notion. H's sole reason
for the notion seens to be that he was late for the Decenber 10
heari ng because he was stuck in traffic. Followi ng the hearing on
Onens’ notion the court took it under subm ssion.

1. THERE | S NO PROCEDURAL BASI S FOR ONENS' PRESENT MOTI ON

A notion for reconsideration nust do two things. First, it nust
denonstrate sone reason why the court should reconsider its prior
deci si on. Second, it mnust set forth facts or law of a strongly
convi ncing nature such as would induce a court to reverse its prior

decision. See Inre Geco, 113 B.R 658, 664 (D. Haw. 1990).

4 The heari ng was originally conti nued to Decenber 10, 1998 at 2: 00 p. m However, on
Decenber 4, 1998, the parties were notifiedthat the heari ngwas continuedto 3:00 p. m on
Decenmber 10, 1998. The matter was actually called at 3:17 p.m on Decenber 10, 19¢

> Inhis Declaration filed Decenber 28, 1998, Peter Oaens stated that he encount er ed
severe traffic congestion on his way to the hearing. He stated that he arrived at the
courtroomat 3:21 p.m, after the court had al ready adjourned.

6 Papers filed by counsel for both the Chapter 7 trustee and U. S. Trustee
rai se serious questions about Omens’ practice with respect to serving papers. Both
counsel suspect that Omens filed a proof of service but that the papers were not
actually mailed. The court does not find it necessary to reach this issue.
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Onens did not cite any legal authority in his pleadings
indicating the basis for his notion. Under Federal Rule of G vi
Procedure 59, there are three grounds upon which such a notion can be
brought: (1) an intervening change in the controlling law, (2) the
i ntroduction of new evidence not previously available; (3) the need
to correct clear error or to prevent manifest injustice. 1d. A Rule
59 notion cannot assert new |legal theories that could just as well
have been raised before the initial hearing, present new facts which
coul d have been rai sed before the initial hearing, or rehash the sane
argunents made the first tine, or sinply express an opinion that the

court was wong. See M3 C Indemity Corp. v. Wisnman, 803 F.2d 500,

505 (9" Cir. 1986). There is no indication that Rule 59 was intended
to provide a basis for Oanens’ notion.

Under Federal Rule of Civil Procedure 60(b), the court my
relieve a party or a party's legal representative from a final
j udgnent, order or proceeding for the follow ng reasons: (1) m st ake,
i nadvertence, surprise, or excusable neglect; (2) newy discovered
evi dence whi ch by due diligence could not have been di scovered in tine
to nmove for a new trial wunder Rule 59(b); (3) fraud (whether
her et of ore denom nated intrinsic or extrinsic), msrepresentation, or
ot her m sconduct of an adverse party; (4) the judgnent is void; (5)
t he judgnent has been satisfied, released, or discharged, or a prior
judgnent upon which it is based has been reversed or otherw se
vacated, or it is no longer equitable that the judgnment shoul d have
prospective application; or (6) any other reason justifying relief
fromthe operation of the judgnent. Nothing in Omens' papers suggest
Rul e 60 as a basi s.

The court believes the notion to be procedurally defective and
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will deny it on that ground.
[11. THERE WAS A SUBSTANTI VE BASI S FOR THE GRANTI NG OF THE TRUSTEE S

ORI G NAL MOTI ON

Onens states that he has been paid a total of $19,500 as paynent
for his legal fees in connection with the Chapter 11 bankruptcy case.
The sum of $2,500, which was disclosed to the court, was paid at the
inception. The Statenent of Financial Affairs filed August 25, 1997,
indicates that $2,500 was paid to Omens on July 18, 1997. The
Di scl osure of Conpensation by Attorney, filed August 21, 1997 and
si gned by Onens, states the fees were paid by funds on hand. However,
Onens’ s Septenber 8, 1998 Decl aration states that no funds were paid
on July 18th, rather the $2,500 was paid on July 21, 1998 as a | oan
from Cathy Manchester, Chief Financial Oficer for the debtor.
However, Manchester has testified that she never | oaned the business
any noney. Oaens' own conflicting statenents have led the court to
conclude that Onmens’ statenents lack credibility.

The bal ance of the $19,500 which anobunted to $17, 000 cane from
WIlliam Al banese, the Chief Executive Oficer of the debtor.
Al banese’ s August 10, 1998 Decl aration i ndi cates that he t hought Onens
was sinply holding the noney for him and asked for its return on
several occasions. Owens refused to return the noney saying it was
for the Chapter 11 case.

On May 27, 1998, WIlliam Nordvik testified at a Rule 2004
Exami nation that he nmade a paynent of another $6,500 to Owens from
personal funds on behalf of the debtor. WIlliam Nordvik is an
officer, director and sharehol der of the debtor. Owens now cl ains
that the noney was for representation of Nordvik’'s interests in a

variety of litigation and transactional matters which occurred during
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the course of the Chapter 11 proceedings. Such representation
i ncluded representing Nordvik in the formation of a California
corporation which was created to purchase and hold the assets of the
debtor towards the end of the Chapter 11 case and inmmediately after
conversion to a Chapter 7 case. Owens offers no explanation for the
apparent conflict of interest.

The trustee also received information from Cathy Manchester
indicating that additional paynents of $6,500 were nmade to Owens
during the Chapter 11 proceedings. Omens admts that part of these
paynments were for the Chapter 11 case but states that another portion
was attributable to other matters the debtor was involved in, as if
this | essened his duty of disclosure.

Onens did not disclose or report the noney received from
Al banese, from Nordvik or from the debtor, as required by the
di sclosure rules of 11 U . S.C. 8 329 and Federal Rule of Bankruptcy
Procedure 2016.

Section 329(a) provides in pertinent part:

Any attorney representing a debtor in a case under this

title...whether or not such attorney applies for

conpensation under this title, shall file with the court

a statenent of conpensation paid or agreed to be

paid...for services rendered or to be rendered...in

connection with the case by such attorney, and the source

of such conpensati on.

Federal Rul e of Bankruptcy Procedure 2016(b) provides in part:

Every attorney for a debtor, whether or not the attorney

applies for conpensation, shall file and transmt to the

United States Trustee...the statenment required by Section

329 of the Code.... A supplenental statenment shall be

filed and transmtted to the United States Trustee within

15 days after any paynent or agreenent not previously

di scl osed.

In Inre Lewis, 113 F.3d 1040 (9" Cir. 1997), the Ninth Crcuit

Court of Appeals ruled that the Bankruptcy Court has inherent
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authority over attorney’'s fees, and thus has broad and inherent
authority to deny all conpensation, and to order disgorgenent of al
fees when an attorney has failed to obey the disclosure and reporting

requirements of the Code and Rules. See In re Lewis, 113 F. 3d at

1045. It is not disputed that Onens violated Rule 2016(b) and thus
the court has authority to order disgorgenent of fees from Onens.

Ownens continually argues that the $17,000 paid to himby WIIiam
Al banese was from non-estate funds. However, the undi scl osed fees
paid to the attorney in Lewis were fromnon-estate funds. There the
Court pointed out:

[ The attorney’s] attenpt to draw a distinction based upon

the source of the post-petition paynents is unavailing.

The bankruptcy court may order the disgorgenent of any

paynment made to an attorney representing the debtor in

connection wth the bankruptcy proceedi ng, irrespective of

the paynent’s source. 1d. at 1046

In In re Park-Hel ena Corp., 63 F.3d 877, 882 (9'" CGir. 1995), the

attorneys for the debtor failed to disclose that they had received a
pre-petition retainer fromthe debtor’s principal sharehol der rather
than the debtor itself. The Court stated that “even a negligent or
i nadvertent failure to disclose fully relevant information [in a Rule
2016 statenent] may result in a denial of all requested fees.” Thus,
al though the funds paid by Al banese were non-estate funds, Owens
neverthel ess had a duty to disclose these paynents to the court.

In In re Fraga, 210 B.R 812 (9" Cir. BAP 1997), the N nth

Circuit Bankruptcy Appellate Panel, <citing Lews, held that
di sgorgenent of all attorney’ s fees was an appropriate sanction for
an attorney’'s failure to file a Rule 2016(b) statenent. See In re
FEraga, 210 B.R at 822. The court stated:

The disclosure rules are applied literally despite the
soneti mes harsh results which may occur, and negligent or
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i nadvertent omssions do not obviate the need for
di scl osure.... The consequences of an attorney’s viol ation
of the disclosure requirenents regarding fees include the
denial of all fees requested...or disgorgenent of fees
al ready received...[The attorney] incorrectly argues that
failure to file a Rule 2016(b) statenment is not the test
for disgorgenent of fees, and that a non-wllful failure
to file the statenment is an insufficient basis for

di sgorgenent.... Hs violation of Rule 2016(b) was
sufficient to warrant the bankruptcy court’s order
requiring disgorgenent of the fees. 1d. (citations
omtted.)

Onens argues that the court should consider mtigating factors
i n det erm ni ng whet her di sgorgenent i s an appropri ate sanction. Owens
states that his failure to tinely anmend his financial disclosure
statenent was i nadvertent and an oversight. When you represent to the
court that your fee is $2,500 and you receive over $30,000, it is hard
to believe that such is an oversight.

He next clainms that his failure to disclose did not anmount to
willful or intentional m sconduct, and did not cause any harmto any
party. Onens’ failure, whether inadvertent or not, requires
di sgor genent . Hi s conduct has put the trustee to a great deal of
unnecessary work and his work on behalf of Nordvi k appears to have
been in conflict with the best interest of the estate. As pointed out
by the U S. Trustee, 88 3280 and 329(b) of the Bankruptcy Code
authorize the court to deny conpensation and require disgorgenent
based on Onens' manifest conflict of interest.

Ownens al so clains that the non-disclosure did not benefit himin
any way and that he has rendered substantial services in reliance on
paynment of those fees. There is certainly nothinginthe court’s file

suggesting substantial services and the case itself does not appear
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to warrant a substantial fee.” This was a small case. The debtor
listed personal property assets of $42,900 and unsecured debts of
$341,536. |If the business could be reorgani zed, all that was needed
was a sinple plan.
| V. CONCLUSI ON

Based on the forgoing, Owens' notion for reconsideration is
deni ed. Ownens shall pay $30,000 to the trustee not |ater than August
1, 1999.
DATED:.

JAMES R CGRUBE
UNI TED STATES BANKRUPTCY JUDGE

" The Chapter 7 trustee al so argues that whatever paynents were received by

Onens for his work on the Chapter 11 bankruptcy case, the attorney fees Omens
recei ved are excessive. The trustee has requested nunerous records and i nformation
fromOnens which were not produced. Oaens failed to file the Debtor’s List of Debts
Incurred in the Chapter 11 proceedi ngs as requested. Omens also failed to respond
to any of the trustee’s nunerous letters.
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