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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

Case No. 02-50653
Chapter 304

Inre
GIUSEPPE ENZO CECCONI,

Debtor. Ancillary Proceeding

SARAH CECCONI, ADV. PRO.No 03-5024-ASW
Paintiff,

V. Hearing:

GIUSEPPE ENZO CECCONI, A.C. ) ae 2/26/04

SPICER, TRUSTEE IN BANKRUPTCY Time

(UNDER U.K. INSOLVENCY LAWY), Judge Weissbrodt

Defendants.

A.C. SPICER, TRUSTEE IN ORDER ON DISCOVERY MOTIONS
BANKRUPTCY (UNDER U K.
INSOLVENCY LAWYS),

Counterclaimant,

V.
SARAH CECCONI,
Counter-defendant.

A.C. SPICER, TRUSTEE IN
BANKRUPTCY (UNDER U.K.

INSOLVENCY LAWS),
Cross-claimant,

V.
GIUSEPPE ENZO CECCONI,
Cross-defendant.

N N N N e e e e e e e e e " e e e e e e vavwvv

This matter came before the Court onFebruary 26, 2004, for hearing ontwo motions - - Plaintiff and
Cross Defendant Sarah Cecchoni’ s (?Rlaintiff”) Motionto Compel Production of Subpoenaed Documents by
the Royd Bank of Scotland (?RBS’) and Defendant and Counterclaimant A.C. Spicer’s (?Spicer”) Motion
to Deem Facts Admitted and to Compel Responses to Requests for Admisson. Elaine Seid, Esg., of thelaw
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firm of McPharlin Sprinkles LLP, represented Pantiff; Amy Hespenheide, Esq., of the law firm of Shartis
Friese & Ginsburg LLP, represented both Spicer and RBS .
Plantiff’s Mation
The Court has reviewed the record, including the pleadings filed by both sides following the February

26, 2004 hearing on these two motions. First, with respect to Plaintiff’s Motion to Compd, that Motion is
granted in part and denied in part. Except as otherwise provided in this Order, within twenty (20) days from
the date of this Order, RBS shall produce dl documents responsive to suchrequests except that RBS need not
provide any documents responsve 0lely to Request Number 7. That Request is duplicative of the earlier
requests and superfluous.

The Court finds that dl such documents may be relevant to the issuesinthis Adversary Proceeding or
at least may lead to discovery of relevant documents. The scope of discovery under the Federal Rulesof Civil
Procedureisvery broad. Plaintiff might possbly be entitled &t trid or during mation practice to atempt to
demondtrate that the couple (Debtor and Plaintiff) kept dl of their financid assetsand liabilities separate, and
to argue that the fact that they kept dl of ther other respective assets separate bol sters Plaintiff’ sargument that
the couple intended to keep the subject property as the separate property of the Plaintiff, and not co-owned
by Debtor and Plaintiff. The Court isnot prepared, at this junctureinthe proceedings, to rule that, asamatter
of law, Raintiff isnot entitled to make such a showing because it would be completely irrdevant and of no
probative value. The Court, however, specificaly reservesthat issue. Moreover, thereisvirtualy no burden
to RBS in producing these documents because they are al in the possession of the Shartasfirm.

RBS' objections concerning the technica deficiencies of the subpoena are overruled and no amended
sgnature lineswill be required. No prejudice has been shown, or even claimed.

Ms. Hespenheide, of the Shartsis firm, represented ordly on the record that the Shartsis firm
representsthe Roya Bank of Scotland specificaly in opposing the Plaintiff’s motion to compel production of
the subpoenaed documents, and aso represents Defendant and Cross-Complainant, AC Spicer, in this
Adversary Proceeding.  As counsd for Plaintiff correctly pointed out, Spicer has no standing to assert
privileges or other defenses on behdf of RBS.
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RBS arguments with respect to the amount of time to respond to the document requests are moot.
RBS s given additiond time to respond as part of this Order.

The Court regectsRBS' blanket objections of attorney-client and work-product privileges (i.e., RBS
contentionthat al responsve documentsinthe possess on of the Shartsis firmare privilegedipse dixit.) If RBS
positionwerecorrect, thenvirtudly every document inthe possession of an attorney would be privileged. RBS
offers no persuasive support for such abroad propostion.

Furthermore, the Court agrees with Plaintiff that the Shartsis firm's choice of documentsto ask RBS
for in acollection action is not likely to reved sSgnificant strategy in the ingtant litigation.2

On the other hand, while the Court has overruled RBS' blanket privilege claims, there appearsto be
no harmto ether party indlowing RBS an dternative optioni.e., the one specificaly discussed at the February
26, 2004 hearing. Accordingly, as discussed at the hearing, RBS hereby is given the option of tregting the
request for production asif it had been properly served on both the Shartsis' firm and on RBS in Scotland.
If RBS chooses to treat the subpoenain that fashion, it must produce dl responsive documents regardless of
whether they are located in Cdiforniaor outside Cdifornia.  If RBSvoluntarily choosesto treet the subpoena
in that way, RBS hereby has 35 days from the date of this Order to comply fully withit. The Court notesthat,
if RBS chooses thisoption, RBS canprotect itsdf fromany possble argument (however unconvincing to the
Court) that the mere fact that the documents are in the possession of the Shartsis firm means that they are
privileged - - for Plaintiff need not be told whether each responsive document was found in the possession of

the Shartss firm or e sawhere.

*The Court also notesthat RBS has not demonstrated whether the Shartsis firm in fact has possession
of only very specific documents - - or very limited categories of documents - - rather than having al or most
of the documents that Plaintiff requests .  Indeed, RBS would certainly know what documents Shartss
requested of, and recelved from, RBS. However, al RBS says on this issue (see Declaration of Mary Jo
Shartsis filed February 12, 2004 which is Exhibit J to RBS Memorandum of Points and Authorities in
Oppoasition to Maotion to Compel Production of Subpoenaed Documents) is as follows:

| have no reason to believe, and consider it highly improbable based on the number of
documents received from RBS, that dl of RBS customer files were sent to me in their
?entirety.”
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If RBS 4ill asserts the attorney work-product or the attorney-client privilege for any particular
document (RBS' blanket claim of privilege having been overruled by this Order), then RBS shdl, within (20)

days from the date of this Order, produce aprivilege logfor each such document containing, at aminimum, dl

of the following information.

1. A description of the document.

2. Thedate of the document.

3. Theidentity of each author of the document.

4. Theidentity of each person or entity to whom the document was sent.

5. Theidentity of any personor entity who was copied (?cc”’ d) on the document or who received a
copy.

6. The privilege(s) assarted.

7. A full judtification for each privilege asserted.

Spicer’'s Motion

Turningto Spicer’ sMotionto Deem Facts Admitted, the Court hasconsidered the parties’ submissons
filed after the February 26" hearing, induding Plantiff’s Exhibit A to Plaintiff’s Supplemental Opposition to
Spicer'sMotion to Deem Facts Admitted, i.e., contaning Plantiff's
revised responses to Spicer’ s Requests for Admission.

For the reasons stated by the Court ordly on the record, Plantiff’s responses, as now revised, are
adequate. To the extent the Requests inquire about what the documents say, the documents speak for
themselves and there is no reason to require admissons.  To the extent the Requests ask for legd opinions,
Fantiff, alay person, is not qualified to admit or deny suchRequests, and is not obligated to provide any such
legdl opinions.

IT 1S SO ORDERED.

Dated

Judge Arthur S. Welssbrodt
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