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Original Filed
Novenber 7, 2000

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre )
SI LVANO VI AL and MARI SA VI AL,
Debt or s.

Bankruptc Case
No. -31748DM

Chapter 7

SI LVANO VI AL, an 1 ndi vi dual ;
MARI SA ARMANI NO- VI AL, an
i ndi vi dual

Adversary Proceedi ng
No. 98-3456DM

V.

COLDVELL BANKER, INC., a )
California corporation;
JI'M McCAHON, an i ndi vidual ;

and DOES 1 t hrough 100, inclusive,

Def endant s.

)
}
)
)
PIaintiffs,g
)
)
)
)
)

)

MEMORANDUM DECI SI ON
. LNTRODUCTI ON

A hearing was held on Septenber 1, 2000 on the notion for s
judgnment filed by Col dwell Banker, Inc. ("Coldwell Banker") and
McCahon (" MCahon" and, collectively with Col dwell Banker

"defendants"). Joseph W Carcione, Jr., Esq. and Gary W Dol i nsl

Esq. appeared for plaintiffs Silvano Vial and Marisa Arnmani no- Vi i
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("Debtors"™). Victoria B. Naidorf, Esq. appeared for defendants.
I ssue is whether this present adversary proceeding for
m srepresentation and enotional distress related clains by Debt ol
agai nst defendants is barred as res judicata by this court's earl
fee award to defendants entered over Debtors' objection on groung
m srepresentation. For the reasons set forth below, the court
concludes that this action is barred by the doctrine of res judi
and grants defendants' notion for summary judgnent.
1. EACTS!

A. The Prior "Suit"

Debtors filed for relief under Chapter 13 of the Bankruptcy
on April 25, 1996. The case was converted to Chapter 11 on July
1996, with Debtors acting as debtors in possession. On January |
1997, Debtors entered into an "Exclusive Listing Agreenment"” wher ¢
def endants woul d receive a 6% comm ssi on upon the sal e of Debtor:
resi dence at 84 Euclid Avenue, Atherton, California (the "Residel
the list price was $1.695 mllion. This court approved the
appoi nt ment of defendants as Debtors' real estate broker on Febr!
18, 1997, but prohibited defendants from representing any buyer
sale. Debtors accepted an offer nam ng "Ji m Baskin or nomn nee" :
buyer for $1.6 mllion on March 24, 1997, and this court approve(
sale on April 28, 1997 to Baskin's nom nees, M. and Ms. Phel ps
Debtors claimthey showed the Residence to M. Baskin on behal f q
Phel ps prior to signing the listing agreenent.

On May 8, 1997, Debtors sought to disqualify defendants as t

agents on grounds of msrepresentation by filing a "Declaration ¢

! The follow ng discussion constitutes the court's findings
fact and conclusions of law. Fed. R Bankr. P. 7052(a).
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Maria and Silvano Vial to Disqualify Coldwell Banker as Agent to
Sale of Vial Property at 84 Euclid Ave. Athercon CA." Follow ng
status conference on the sane date, this court entered a supplem
order on May 15, 1997, ordering that the brokerage comm ssion
ot herwi se due upon closing be withheld and placed in an interest
bearing "Conmm ssion Account," pending a future hearing set for J
26, 1997 under Bankruptcy Code § 3302

On May 29, 1997, pursuant to the May 15, 1997 order, defendd
filed a Motion for an Order To Enforce Court Approved Paynent of
Estate Conm ssion and Order Distribution of Escrow Funds to Cold
Banker. On July 21, 1997, Debtors filed an opposition and sought
di squalify defendants as their broker on grounds that (1) defend:s
effectively represented the buyers in the transaction in violatio(
this court's order of February 18, 1997, (2) defendants di ssuade(
ot her buyers by m sleading themas to the |ocation and status of
Resi dence, (3) defendants nisrepresented the buyers' identity ang

intent to purchase the Residence as a "spec hone,"(4) defendants

breached an oral agreenent to exclude comm ssions on a sale to a|p

potential purchaser, and (5) defendants breached their fiduciary|d

by failing to disclose their pre-existing relationship with the
buyers. A section 330 hearing was held on July 25, 1997, and thi
court approved the conmm ssion of $96, 000 plus accrued interest,
hol di ng that (1) defendants did not make m srepresentations to

Debtors, (2) there was insufficient evidence that defendants

2 Unl ess otherw se indicated, all chapter and section
references are to the Bankruptcy Code, 11 U.S.C. 88 101-1330,
and ahl rule references are to the Federal Rules of Bankruptcy
Procedure.
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di scouraged ot her buyers, and (3) Debtors failed to prove an agr:¢
to exclude prior potential purchasers.
B. The Present Suit

On April 28, 1998, Debtors filed suit in the Superior Court,
State of California, County of San Mateo agai nst defendants for |
of fiduciary duty, intentional m srepresentation, negligent
m srepresentation, fraudulent conceal nent, false prom se, intenti
infliction of enmotional distress, negligent infliction of enotiof
di stress, and | oss of consortium Debtors claimthese causes of
arose in connection with the sale of the Residence because (1)
def endants did not act exclusively for Debtors but instead also
represented the buyers under the transaction; (2) defendants
di scouraged ot her potential buyers; (3) defendants did not discl:¢
the identity of M. Baskin's nom nees, M. and Ms. Phelps; (4)
def endants conceal ed that Baskin was a real estate devel oper; (5
def endants breached an oral agreenment not to seek a comm ssion if
Resi dence were sold to a prior potential buyer; and (6) defendant
breached a prom se to exercise diligence in obtaining the best
possi bl e price.

On Decenber 2, 1998, defendants renoved the state court
proceeding to this court as an adversary proceedi ng.® Defendants
filed a motion for summary judgnent on June 28, 2000, claimng ti

this suit is barred as res judicata. On July 17, 2000, Debtors f{

a motion for |leave to anend their conplaint. A hearing was held

Septenber 1, 2000, at which tinme the court notified the parties

~ 30On August 31, 1999, the underlying bankruptcy case was |
di sm ssed, but this court (with the consent of the parties) retai
jurisdiction to conclude this adversary proceedi ng.
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recent decision, Osherow v. Earnst & Young LLP (Iln re Inteloqgic Tr
Inc.), 200 F.3d 82 (5th Cir. 2000), and gave them opportunity to
vh

submt letter briefs concerning the case by Septenber 15, 2000,
t hey did.

The court would grant Debtors |eave to amend their conpl aint
if the nmotion for summary judgnment is denied; thus, the foll ow ng
analysis will assunme that Debtors' conplaint is so anmended.

1. DI SCUSSI ON

Generally, once a claimis presented for adjudication and a
and final judgnment is rendered on the nerits, the litigants and f

privies are thereafter barred fromre-litigating the sane claim

i ncluding matters which could and should have been litigated in th

first suit. See, e.qg., Allen v. MCurry, 449 U. S. 90, 94, 101 S
411, 414 (1980) ("[u]lnder res judicata, a final judgnent on the |

of an action precludes the parties or their privies fromrelitig:
i ssues that were or could have been raised in that action");

Comm ssi oner v. Sunnen, 333 U.S. 591, 597, 68 S.Ct. 715, 719 (19¢

("when a court of conpetent jurisdiction has entered a final | udg
on the nerits of a cause of action, the parties to the suit and f
privies are thereafter bound 'not only as to every matter which
of fered and received to sustain or defeat the claimor demand, Db
to any other adm ssible matter which m ght have been offered for
purpose' "), quoting Crommell v. County of Sac., 94 U S. 351, 352
(1876) .

Here, in the prior section 330 hearing during Debtors' Chapt
case, Debtors raised clainms of m srepresentati on and breach of ol
contract in connection with defendants' conduct in their capacit)

sal es agent and broker for the sale of the Residence. This court
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havi ng proper jurisdiction under 28 U.S.C. § 1334, made a valid &«
final ruling on Debtors' clains. Debtors' instant suit seeks re(
agai nst the sanme defendants and arises out of the sanme transacti

namely, the sale of the Residence. The only real issue is whet hg
Debtors' instant clainms could and should have been raised in the
section 330 hearing.

A. The Prior Section 330 Hearing Was a Proper and Effecti

e

Forum for Asserting Debtors' Clains.

Debtors claimthat the prior section 330 hearing was an i npn
forumfor raising the clains sought here because it was a cont esf
matter under Rule 9014 where, unlike adversary proceedi ngs,
countercl ai ns cannot be raised. Hence, Debtors argue that the m
rai sed here are not ones that "could and shoul d have been liti gaf
the first suit.” Debtors' argunent is unpersuasive.

To be an effective forumfor res judicata purposes, the fory

must have provided the claimant with "a [full and] fair opportuni
procedural |y, substantively and evidentially to pursue his claim

the prior suit. Blonder-Tongue Labs v. University of 1ll. Foundi

Y

nt

1 m

nt

402 U. S. 313, 333 (1971), quoting Eisel v. Colunbia Packing Co.,
F. Supp. 298, 301 (D.Mvass. 1960). In the highly anal ogous Oshero

case, the court held that a debtor's failure to object* to its
accountants' fees for bankruptcy-related services in a section 3!
hearing barred the debtor from subsequently asserting in an advel

proceeding a mal practice claimarising fromthe sanme services.

4 The debtor in Osherow %fparently deci ded not to object at

fee hearing because (1) it did not want the bankruptcy court to |

aware of problenms with the reorgani zation plan and (2) it wanted

gge gts concerns to negotiate a reduced fee. See Osherow, 200 F
4-85.
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Osherow, 200 F.3d at 384-91. The court found that a fee hearing
provi ded an "effective forumfor [the debtor] to present its

[ mal practice] clains" against its accountants and managenent
consultants. [d. at 390. 1In concluding that section 330 heari n(
provi de adequate opportunity to raise and litigate such clains, T
court noted that (1) Rule 3007 converts an objection to a claimi
an adversary proceeding if the objection is joined with a demand
relief under Rule 7001, (2) Rule 9014 permts the bankruptcy coul
any stage in a contested matter to direct that one or nore rules
Part VIl of the Rules (which incorporate several portions of the
Federal Rules of Civil Procedure) apply, and (3) the bankruptcy
has power to stay a fee hearing and permt tinme for discovery ang
devel opnent. See id.

Debtors argue that GOsherow should be distinguished and |imt

its particular facts, citing the follow ng paragraph of the deci $i

The particular facts of this case direct our decision: the
[debtor]'s general awareness of the background facts
underlying the present clains before the fee hearing, the
debtor]'s having realized the real possibility of a link
etween its flawed nunbers and [its accountant]'s services,
t he [debtorL's del i berate choice not to voice 1ts concerns
regarding the quality of services at the fee hearing, and
t he bankruptcy court’'s order awarding fees to [debtor's
account ants] .

Id. at 391 (footnote omtted).

Debtors omt an inportant footnote to this passage:

We do not suggest that the absence of such factors woul d
preclude giving res judicata effect to a prior court

J udgnment awar di ng recoverr for personal professional
service; we speak here only to the context of a bankruptc
court contested matter order, where in our view some |eve
of actual or constructive awareness on the part of the
party sought to be so barred by the order properly carries
a greater significance than it m ght in other contexts.

ld. at 391 n.6.
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Debtors claimthat, unlike the debtors in Osherow, they did
make a deli berate choice not to voice objections at the fee heari

As noted by the omtted footnote, however, the deliberate choice

ne

n

n

to object at the fee hearing was not the sine qua non of the Osher

deci sion. Read properly, the self-inposed limtation of the Osheg

opinion is a confinenent to a bankruptcy court contested matter \
the party to be barred had actual or constructive awareness of tl
grounds for an objection. Specifically, the Osherow debtor's act
or constructive know edge of the grounds for an objection brought
matter into the category clainms that it "should and coul d have r§
at the hearing. Simlarly, Debtors were on sufficient notice to
an objection, as evidenced by a declaration filed May 8, 1997, w
t hey decl ared, anong ot her things:

On the day of signing of escrow..., we find out that the buy
was not the buyer we had been led to believe, but was in fad
sanme person who had been shown the sanme property "prior" to
l'isting agreenent. We had been told m srepresenting facts §g
al ong; we were lied about [f]...who the buyer was [f]...[ang
what the intention of the purchase of the property was].
...[McCahon] m srepresented to enduce [sicf our assent and
omtted material facts. He knew that If true facts were kng
they would have altered the transaction in question...[and]
woul d have behaved differently. ...[T]here was m srepresent3
conceal ment, conflict of interest, conceal ment of inportant
material facts and rel evant information, [and] undue

i nfluence...."

Decl aration of Maria and Silvano Vial to Disqualify Col dwell Bank

Agent to Sale of Vial Property at 84 Euclid Ave. Athercon CA. p.

B. The Applicable Definition of "Clain |Is the Transaction

he

———

1t

al

Definition.

Debtors argue that they assert a different claimhere than t
claimasserted in the prior hearing. Debtors argue that the "pr
rights" definition of "clainm should be applied instead of the

transactional definition, citing International Evangelical Churcl

he

I
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the Soldiers of the Cross of Christ v. Church of the Soldiers of

Cross of Christ, 54 F.3d 587, 591 (9th Cir. 1995). Under that

definition, Debtors argue, their clainms for infliction of enotiof
di stress, loss of consortium and other clains constitute a viola
of a different primary right. Debtors are m staken; the standar(
applicable here is the transactional definition and Debtors' inst
clainms constitute the sanme clains asserted in the prior hearing
because they both arise fromthe same transaction nn the sal e of
Resi dence and defendants' all eged conduct as their broker.

Courts have differed in defining what constitutes a "clainf

res judicata purposes. California courts have adopted the so-cal

"primary rights" definition, holding that a claimconsists of al

ef fects and consequences of a violation of a single primary right

having regard primarily to the harm suffered by the claimnt. Sege

Branson v. Sun-dianond Growers, 24 Cal.App.4th 327, 341 n. 6, 29
Cal .Rptr.2d 314, 321 n. 6 (Cal.Ct.App. 1994); Takahashi v. Boar(

na

At

Trustees of Livingston Union School District, 783 F.2d 848, 851

Cir. 1986) (applying California res judicata law to find that pr

California state court proceeding barred instant federal civil r
action); Argarwal v. Johnson, 25 Cal.3d 932, 955, 160 Cal.Rptr.
155 (Cal. 1979). O her courts and the Second Restatenment of Judd

have adopted the transactional definition, holding that a claim
consists of all legal rights arising froma single transaction of
occurrence, having regard to whether (1) the facts are related if
time, place, origin, or nmotivation, (2) the facts forma conveni ¢
trial unit, and (3) treatnent of the facts as a unit conforns to
parties' expectations or business understandi ngs or usage. See

Rest at ement of Judgnments 2d (A. L.I. 1982) § 24; Container Transpq

2N’

DI
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Internat'l, Inc. v. U S., 468 F.2d 926, 928-29 (C. C. 1972); Ml

v. US., 438 F. Supp. 514, 521-22 (E.D. Pa. 1977); Rush v. City (¢

Mapl e Heights, 167 Ohio St. 221, 235, 147 N. E.2d 599, 607 (Ohio ]

The Suprene Court has held that federal courts nust apply f4g

res judicata law in defining the preclusive effect of prior fedef

question federal court decisions. See Blonder-Tongue Labs, 402 |

at 324 n. 12; Heiser v. Wodruff, 327 U S. 726, 733, 66 S.Ct. 85]

(1946); Gunter v. Atlantic Coast Line R R, 200 U S. 273, 290-9]
S.Ct. 252, 259 (1906); 18 Charles Alan Wight, Arthur R MIller 4

Edward H. Cooper, Federal Practice and Procedure 8§ 4466, pp. 617
(2d ed. 1996). Such a rule is sound because, as noted by the Suj
Court, it prevents the dilution of federal adjudicative power ovg
federal questions:

[A] right clainmed under the Federal Constitution, finally
adj udi cated in the federal courts, can never be taken away
or inpaired by state decisions. ...Any other concl usion
stri kes down the very foundation of the doctrine of res
judicata, and pernmits the state court to deprive a party of
t he benefit of its nost inportant principles, and is a
virtual abandonnent of the final power of the Federal
courts to protect all who cone before themrelying upon

ri ghts guaranteed by the Federal Constitution and
established by the judgnents of the Federal courts.

Deposit Bank v. Frankfort, 191 U.S. 499, 517-20, 24 S.Ct. 154, 1
(1903) .5

VWhen defining the preclusive effect of prior federal questid

rulings, federal courts have adopted sone form of a transactiona

definition of "claim" See, e.q., Anerican Standard, Inc. v. Crg

DI

e r

Co., 60 F.R D. 35, 41 (S.D.N. Y. 1973) ("all clainm which [one] c

reasonably foresee could arise out of the sane transaction”); Lal

°Al t hough the rights asserted here are not constitutional, t
quot ed passage is neverthel ess representative of all rights undel
federal |aw, viz. Bankruptcy Code 8§330.
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v. Conrad, 536 F.2d 1183, 1186 (7th Cir. 1976) (clains which "pel
to the sanme disputed facts and arise out of the sanme operative

facts"); WIllianmson v. Colunbia Gas & Elec. Corp., 186 F.2d 464,

(3d Cir. 1950) (res judicata invoked where "acts conpl ai ned of ai

demand for recovery are the sanme...[and t]he only thing that is

different is the theory of recovery"), cert. denied, 341 U S. 921,

Coggins v. Carpenter, 468 F.Supp 270, 280 (E.D.Pa. 1979) (the sal

“l'iability creating conduct"). Indeed, federal courts have used
transactional definitions when defining the preclusive effect of

prior bankruptcy ruling. See, e.qg., Inre A Misto Co. v. Satral

F. Supp. 1172, 1176 (D. Mass. 1979) ("whether the facts underlyi
claims are identical"); GOsherow, 200 F.3d at 386 ("we apply the
transactional test of the Restatenent (Second) of Judgnents").
Accordi ngly, the applicable standard here is the transacti onal

definition of "claim?" Debtors' reference to the International

Evangelical Church case is m splaced because the prior suit in

| nternati onal Evangelical Church was a California state court

proceedi ng, not a federal question federal court proceedi ng. Seq

| nt ernati onal Evangelical Church, 54 F.3d at 588.

C. Debt ors' Proposed Anendnents to Their Conpl ai nt Do Not

Rai se a New Cl ai m

Debtors claimthat their proposed amendnments to their conpl ai

def eat application of the res judicata doctrine. Specifically, f

propose to add (1) a factual allegation that they did not |earn

McCahon' s preexisting business relationship with the purchasers |
after this court's July 25, 1997 ruling that defendants are enti
to their comm ssion, and (2) a new cause of action for fraudul ent

i nducenent of contract. Again, Debtors' argunents are unpersuasi

-11-
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Federal courts have held that the nmere addition of facts ang
new t heories of recovery will not create a new claimfor res judi

pur poses. See, e.q., Ley v. Boron Gl Co., 454 F. Supp. 448, 45

(WD. Pa. 1978) ("plaintiff is not entitled to another day in col
he nerely proposes a different theory of recovery based upon the
"liability creating conduct' of the defendant which gave rise to
first action"); WIlliamson v. Colunbia Gas & Electric Corp., 186
464, 470 (3d Cir. 1950), cert. denied, 341 U. S. 921, 71 S.Ct. 74]
Cenmer v. Marathon G 1 Co., 583 F.2d 830, 832 (6th Cir. 1978); Se:
v. Bell Telephone Co. of Pa., 576 F. Supp. 1458, 1460 (WD. Pa.

Coggins, 468 F. Supp at 280 ("nerely adding sone facts, nam ng
addi ti onal defendants or proposing a different theory of recover)
not convert one cause of action into a second cause of action if

actions involve the sane liability-creating conduct"); Walworth ¢

United Steelworkers of Anerica, 443 F. Supp. 349, 351 (WD. Pa.
Denckla v. Maes, 313 F. Supp. 515, 522-23 (E.D. Pa. 1970).

The fact remmins that Debtors' present suit seeks recovery f
the sane defendants over the same transaction--the sale of the
Resi dence. By now all eging fraudul ent inducenent of contract, w
Debt ors only change here is the theory of recovery. Debtors’

fraudul ent inducenment claimrests on substantially the same fact

alleged in the prior section 330 hearing, nanely, that defendants

m srepresented the identity of the buyers, (2) did not act excl us
for Debtors but effectively represented the buyers, and (3) failgq

di sclose a prior relationship with the buyers.

D. The Equitable Doctrine of Clean Hands |Is Not Applicabl €.

na

Debt ors argue that defendants "do not have the requisite 'cl

hands' for equitable relief by the res judicata doctrine."

-12-
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Suppl enmental Opposition to Mdtion of Col dwell Banker Defendants 1

Sunmmary Judgnent, p. 4:19-20. Debtors m scharacterize the res

judi cata doctrine as an equitable doctrine instead of a | egal ong;

doctrine is not designed to do equity between parties, but rathel

preserve judicial resources, promote finality and closure, and

encourage reliance on adjudication by preventing inconsistent res

See Federated Departnent Stores v. Moitie, 452 U S. 394, 401, 10]
S.Ct. 2424, 2429 (1981) ("[t]he doctrine of res judicata serves

public interests beyond any individual judge's ad hoc determ nati

the equities in a particular case"); Heiser v. Wodruff, 327 U S
733 ("we are aware of no principle of law or equity which sancti
the rejection by a federal court of the salutary principle of rej
judicata, which is founded upon the generally recogni zed public j
that there must be sone end to litigation and that when one apped
court to present his case, is fully heard, and the contested iss
deci ded against him he may not later renew the litigation in an
court™).

E. Debtors Fail to Establish Fraud on the Court.

Debtors argue that the doctrine of res judicata is inapplicd

since the prior result at the section 330 hearing was procured t|
fraud on the court by defendants' failure to disclose the full e
of the business relationship between McCahon and M. Baskin. Del
argunment is flawed.

Federal courts have | ong possessed an inherent authority to
vacat e judgnments obtai ned through fraud upon the court. See Chal

v. NASCO_ Inc., 501 U.S. 32, 44, 111 S.Ct. 2123, 2132 (1991) ("t}

I nherent power [to punish for contenpts] also allows a federal c¢

to vacate its own judgnent upon proof that a fraud has been

-13-
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per petrated upon the court™), citing Hazel-Atlas d ass Conpany Vv

Hartford Enpire Conpany, 322 U.S. 238, 245, 64 S.C. 997, 1001 (!

19
Un

whi ch was overrul ed on other grounds in Standard Ol of Cal. v.
States, 329 U.S. 17, 18, 97 S.Ct. 31, 31 (1976) (w thout |eave of
appellate court, district court may hear Federal Rule of Civil
Procedure 60(b) notions on cases reviewed on appeal).

Here, Debtors infornmed this court of a pre-existing businesq
rel ati onshi p between McCahon and Baskin during oral argunment bot|
the May 8, 1997 status conference and at the July 25, 1997 secti (
hearing. Accordingly, this court's July 25, 1997 order approvi nf
def endants' comm ssion was not tainted by defendants' failure to
di sclose a prior relationship, and the order was hence not procul
fraud on the court. Although the failure to disclose may have
viol ated the disclosure requirenents of Rule 2014, that issue is
before the court here.

I n support of their argument, Debtors cite Gunmport v. China

I nternational Trust and | nvestnent Corporation (In re |nternagnet

Anerica, Inc.), 926 F.2d 912 (9th Cir. 1991). Gunport is factual

di stingui shable fromthe case at bar.
I n Gunport, the bankruptcy court approved the sale of the Ch
11 debtor's inventory and leases to a third party purchaser "subj
to the representations and warranties set forth in the... ' Declar{
of [the debtor's CEQ]'...." 1d. at 914. Unbeknown to the bankr uj
court, the debtor's CEO secretly jointly owned and control |l ed t hg
third party purchaser, and had secretly negotiated wi th China
I nternational Trust and Investnment Corporation ("CITIC') to sel
debtor's property at a substantially higher price. [1d. The Chaj

11 trustee filed a conplaint against CITIC after discovering its

- 14-
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i nvol vement. The district court dism ssed the clainms, finding the

be barred under the doctrine of res judicata by the bankruptcy cou

earlier sale approval order. The Ninth Circuit Court of Appeal s

reversed, concluding as foll ows:

The district court erred in determ ning that the
bankruptcy court's...order mandated di sm ssal of the
Lt]rustee‘s conpl aint on res judicata grounds. The

ankruptcy court's order was conditioned on the veracity of

t he declaration of [debtor's CEQ...[who] was an officer of
the court at the tinme he nmade the admttedly false
declaration[.]...[U nder the circunstances the [t]rustee

shoul d be permtted to maintain its independent action to
set aside the bankruptcy court's order for fraud upon the
court.... We therefore vacate the district court's sunmary
judgment and remand...for further proceedi ngs consistent
with this [o]pinion.

Id. at 918.

Here, unlike Gunport, this court's earlier fee award order Wa:

not expressly conditioned on any affirmative representati ons of

def endants, nor was the order issued in ignorance of the facts upo

which fraud on the court is alleged (i.e., the prior relationship

bet ween McCahon and Baskin). Specifically, although the bankr upf

court in Gunport was unaware of the CEO s affiliation with the th

party purchaser and its prior secret negotiation with CITIC, this$

court was aware that MCahon and Baskin had a pre-existing
relationship at the tine it issued the fee award order. Accordi
Gunport is factually distinguishable and does not control the out
here.

V. CONCLUSI ON

For the above reasons, Debtors' present action is barred ung

the doctrine of res judicata by this court's earlier fee award ol

Def endants' notion for summary judgnment is accordingly granted.

Counsel for defendants should submt a form of order granting thg
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notion for summary judgnent and denying plaintiffs’

their conpl aint,

Dat ed: Novenber

together with a formof judgment in their

7,

2000

_ Denni s Montal i
Uni ted States Bankruptcy Judge
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