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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re: Case No. 97-50321- ASW
Chapter 7
TONY B. NGUYEN,
Debt or .
AT&T UNI VERSAL CARD / Adv. Pro. No. 97-5185
SERVI CES, | NC.,
Plaintiff,
VS.
TONY B. NGUYEN,

Def endant .

VEMORANDUM DECI SI ON HOLDI NG DEBT DI SCHARGEABLE AND
AVWARDI NG ATTORNEY' S FEES TO DEFENDANT

| NTRODUCTI ON

This matter cane before the Court on the conplaint filed by AT&T
Universal Card Services, Inc. ("Plaintiff") against Debtor Tony B.
Nguyen (" Defendant"), pursuant to 11 U. S.C. 8523(a)(2)(A), seekingto
hol d non-di schargeabl e t he sumof $9, 419. 72, including interest, plus

costs and attorney fees.
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The case was tried before the Court. Plaintiff was represented
by Edmund J. Sherman, Esq. Defendant was represented by Tan N. Duong,
Esg. ("Duong"). Plaintiff called as witnesses, M. Bobbie Holly
("Holly"), an enpl oyee of Plaintiff, and Defendant. Defendant call ed
hinmself as a witness. Following the trial, the Court announced its
intention to rule in favor of the Defendant and explained that it
woul d issue its findings of fact and conclusions of law at a |ater
date. The Court requested that the parties attenpt to resol ve anong
t hemsel ves the issue of whether Defendant is entitled to recover his
reasonabl e attorney's fees under 11 U. S. C. 8523(d), with the know edge
that the Court intended to rule for Defendant on the nerits of the
lawsuit. Counsel filed a "Joint Statenent Regarding Attorney Fees
| ssue,” explaining that they were unable to resolve that issue.

The Court then issued a Menorandum Deci sion finding the charges
at issue in this case are not excepted fromdi scharge under 11 U. S. C
8523(a)(2)(A), but reserving the issue as to whether Defendant was
entitled to his attorney's fees for defending this action. The Court
stated that it would i ssue a judgnent onthe liability issue after the
attorney fee issue was resol ved.!?

Thi s "Menor andumDeci si on Hol di ng Debt Di schar geabl e and Awar di ng
Attorney's Fees to Defendant"” supersedes and replaces the Court's
previously i ssued Menorandum Decision. It deals with both the nerits

of the action and Defendant's request for attorney's fees.

| . FACTS
Debtor is an elderly man (75 years old as of the date of trial),

formerly of Vietnam He speaks and understands English with sone
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difficulty.? He is retired and has not worked since 1991. Defendant
testified that he has nmenory failures and that, as an exanple, he
soneti mes does not renenber the key to the room where he lives. He
also testified that he has a heart condition and a very high
chol esterol level.® He rents a roomin a house which he shares with
a friend; his share of the roomrental is $200 per nonth. He is not

married and has no famly in the United States.

A. Defendant's | ncone and Expenses

Def endant testified that he receives aretirenment benefit of $440
per nonth plus Social Security benefits (SSI) of $220, for a total
nonthly inconme of $640 per nonth. This testinony was not contested
by Plaintiff. Def endant's Bankruptcy Schedule | reflects a total
nonthly income of $633 per nonth and his Bankruptcy Schedule J

reflects total nonthly expenses of $600. Trial Exhibit 1.

B. The AT&T Card

Plaintiff "pre-approved" Defendant for an AT&T Universal Gold
MasterCard ("AT&T Card") with an $8,000 credit limt shortly before
January 1996. Plaintiff solicited Defendant by sending himwitten
notification of such pre-approval. Def endant accepted the pre-
approved card by filling out a brief formthat asked for his incone
and signature. It was unclear whether the form which was not entered
into evidence, asked for any other information from Defendant.
Al t hough the conpleted formwas not nmade part of the trial record, it
was certainly available to Plaintiff, and the Court finds, based on

the evidence before it, that Defendant reported his inconme to
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Plaintiff as $640 per nonth.*

1. AT&T's Approval Process

Holly, Plaintiff's second wi tness, had worked for Plaintiff for
32 years as of the trial date. Her position is that of
"I nvestigations Manager." She has worked in the credit card section
of Plaintiff since that section's inception in 1990. She is famliar
wth the section's books and records, including storage of
i nformation. She has been trained in Plaintiff's credit granting
procedures. She testified that she was famliar with the criteria
used by AT&T to offer a particular credit card, and to establish a
credit Iimt, for a particular custoner.

Holly stated that before offering potential custoners a credit
card, Plaintiff checks their credit rating through a "credit scoring
mechani sm' prepared by the Fair Isaacs Conpany ("FICO'). FICOis in
t he busi ness of analyzing credit factors electronically for the credit
industry in general, including banks and credit card conpani es, not
just for Plaintiff. FICO conpiles this credit information fromthe
Credit Bureau and provides such information to its clients. The top

FI CO score is 800.

2. AT&T's Basis for An $8,000 Credit Line

Def endant's FI CO score was 776 in January 1996 or just before.®
Holly testified that a FICO score of 776 neant that Defendant was
handling credit properly and had no negative credit history.
Plaintiff's decision to offer Defendant "pre-approved" credit was

based on this score and an additional check Plaintiff perforns -- to
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make sure sonmeone is not in Plaintiff's "fraudulent file." These two
checks are done by Plaintiff on every candidate for credit.

Holly acknowl edged that Plaintiff's normal practice was to
provide $8,000 in credit if a person had a high FI CO score and was not
in Plaintiff's "fraudulent file," even if his/her incone was very
| ow. ©

Plaintiff did not know Defendant's incone when it pre-approved
himfor a credit card with an $8,000 linmt. However, Plaintiff did
know t hat Defendant's inconme was only $640 per nonth when Def endant
returned the conpleted pre-solicitation form Thus, Plaintiff knew
Def endant had an income of only $640 per nonth before Plaintiff
actually provided any credit to him vyet still issued a card with a
credit limt of $8,000.

Holly's testinony was unclear and sonewhat inconsistent as to
what additional information Plaintiff had before granting credit to
Def endant. At one point she stated that Plaintiff did not know what
Def endant' s assets were; whether he owned a hone, or what his debts
were for exanple. At another point, she indicated that Plaintiff
woul d have had access to at |east sone of this information fromthe
Credit Bureau (e.qg., what Defendant's experience with credit cards had
been and what his credit limts were on his other credit cards). Wen
Plaintiff decided whether to offer Defendant credit and what his
credit limt should be, it also reviewed, or had access to, his Credit
Bureau report.

Plaintiff al so knew t hat Def endant was unenpl oyed before sendi ng
Def endant the AT&T card; Holly stated that such i nformation canme back

on his pre-solicitation form’ She also conceded that if soneone's
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i ncone was $640 per nonth and he was 75 years old, it would be safe
to assune that he was unenployed. Plaintiff did not know how | ong
Def endant had been unenpl oyed. Holly admtted that, as far as
Plaintiff knew, Defendant m ght have just retired and m ght have
earned considerably nore noney in the years prior to Plaintiff's
solicitation of him (Al though Holly was not sure what the poverty
line was, she thought Defendant's incone was bel ow that |ine).

Hol Iy further expl ained that FlI COdoes not score for a particul ar
anount of debt. A FICO score would not tell Plaintiff, for exanple,
the ampbunt of debt that soneone had handled in the past -- whether
such debt was $100, $1, 000, $10, 000, $50,000, or nore. It only would
tell Plaintiff how well a person handled the anount of debt that
he/ she had. For that reason, a person m ght be rated wth a very high
FI CO score even though he/she had only ever borrowed very snal

amounts of noney, |ike $50 or $75.°8

3. AT&T's Procedure for Handling Charges

Exceeding a Custoner's Credit Limt

Holly testified that when Plaintiff's "good" custoners reach, and
then seek to exceed, their credit limts, Plaintiff's policy is to
allowthemto exceed such limts so as not to enbarrass them and then
"deal with themlater,” if the amount sought is not significantly over
their limts. Here, Plaintiff allowed Defendant to exceed his credit
[imt by over $1,175 on an $8,000 line of credit, which Holly

testified was significant. Holly's explanation as to why Plaintiff
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al l oned Defendant to exceed his Iimt was sinply that Plaintiff did

not want to "enbarrass" its custoners.

C. Defendant's Use of the AT&T Card:

The Charges at |ssue

Def endant used the AT&T card beginning in January 1996. Tri al
Exhi bit 2 consists of sonme of Plaintiff's records of Defendant's AT&T
credit card bills for the period from January 1996 through Decenber
1996. The docunments Plaintiff submtted at trial indicate that
Def endant apparently used the card through July 1996, wthout a
pr obl em For exanple, he used it for five transactions totaling
$110. 19 from January 31 through February 16, 1996. He tinely paid
that bill in full on March 4, 1996. On February 23, 1996, he used
the card for one $77.58 transaction. Trial Exhibit 2 does not include
Plaintiff's records for the period March 26, 1996, through July 25,
1996. Defendant's statenent for the period July 26, 1996, through
August 25, 1996, reflects a zero "previous bal ance" (which neans that
Def endant paid the earlier $77.58 charge), but Trial Exhibit 2 is
silent as to when that paynent was paid or whether other charges were
incurred or paynents were nade in the intervening period.

The statenent for the period July 26, 1996 through August 25,
1996, reveal s charges for purchases and cash advances totaling $9, 000,
plus finance charges of $105.32. Those charges and finance charges
pl aced Defendant $1,175.84 over his credit limt, according to this

stat enent.

D. Defendant's Paynents to AT&T
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Def endant made a paynment of $68.84 on his account on Septenber
11, 1996, and anot her paynent of $224.16 on Cctober 7, 1996. Tri al
Exhibit 2. He made no further paynents on the account.

Defendant filed his Petition and Schedul es under Chapter 7 of the
Bankruptcy Code on January 14, 1997, about five nonths after the
August charges were nmade. Hs Petition reflects that he was
represented at that tinme by Peter D. Mnning, Esq., a San Jose

attorney.

E. Defendant's Use of O her Credit Cards

Def endant al so used three other credit cards during 1996. He
used each of them responsibly during the first few nonths of 1996,
maki ng nodest charges and expenses, until July 1996. For exanple, his
Nat i onsBank statenent, with a March 17, 1996 closing date, showed a
zero "previous bal ance" and charges of $162.33. Trial Exhibit 6. He
timely paid the $162.33 in full on March 26, 1996, and nade additi onal
charges in March and early April totaling $111.52. In July 1996, he
charged $1,730 on that card for sone purpose in Ho Chi Mnh City,
Vietnam and made a $130 paynent on the card on July 29, 1996.° 1In
August 1996, he took a series of cash advances on that card totaling
$8, 500, bringing his balance to $10,843.26. Trial Exhibit 7.

H's Shell Ol credit card statenents showed nodest charges and
regul ar paynents from January through July 1996. Then on August 11,
1996, he took a $4,000 cash advance on that card. Trial Exhibit 7.

Hs First Card statenments showed limted activity (small or no
charges and regul ar paynents) in the first part of 1996. Then, in

August 1996, he took cash advances totaling nearly $9,600 and nade
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paynents of $134.97. Trial Exhibit 8.

No evidence was presented by Plaintiff or Defendant of
Def endant's use of any specific credit cards before 1996. The record
does not reveal, therefore, the extent to which he used credit before
that tine. One cannot tell whether he used very snall anmounts of
credit (e.qg., charging from zero up to a total of $50 or $100) or
whet her he charged | arger anobunts. However, as explained later in
this Decision, and based on Holly's testinony, Defendant apparently
used sonme credit satisfactorily before January 1996, although he nay
have used credit very infrequently and t he anounts borrowed or charged
may have been very small.

Consi stent with the foregoi ng expl anati on of Defendant's use of
his four credit cards, Debtor's Bankruptcy Schedule F (Trial Exhibit

1) reflects the followi ng unsecured clains totaling $34, 441. 58:

AT&T Uni versal Gold MasterCard $ 9,270.61

First Card $10, 057. 23
Nat i onsBank of Del aware $10, 910. 28
Shel |l MasterCard $ 4, 203. 46

F. Defendant's Ganbling

Def endant testified that he | ost the noney that he borrowed on
these credit cards through ganbling. Defendant's Statenent of
Financial Affairs (Trial Exhibit 1) reflects that he |ost $30, 000
during the period Decenber 1995 t hr ough Decenber 1996 due t o ganbli ng.
He explained that he had ganbled since he was a small child in

Vi et nam He ganbl ed throughout his life, ganbling regularly as an
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adult. Before 1996 he had ganbled in Las Vegas and i n Reno, Nevada,
and at Bay 101 in California. He liked to play the gane "21." 1In the
past, he would take small amounts of nopbney, sonetines from credit
cards, play and win, and pay back what he had borrowed.

Then, in 1996, he ganbled and | ost a | ot of noney. He began to
ganbl e | arger anmounts of noney with both the hope and t he expectation
of winning and paying the nonies back, as he had done before. He
expl ai ned that he had to ganbl e | arge anounts of noney so he coul d pay
back the |large sum of nobney he owed. I n August 1996, he ganbl ed
"big," to recoup his |l osses. He insisted over and over again that he
al ways intended to repay Plaintiff. He was very enotional at trial,
crying intermttently.

Def endant al so explained that he tried to find work to pay
Plaintiff back. He testified that, after he |ost the noney he took
fromhis AT&T card, he sought work in gas stations and as a di shwasher
in Vietnanese restaurants, but that no one would hire himbecause he

was too ol d.

1. APPLI CABLE LAW

A. The El enents of Fraud

Plaintiff requests that the credit card debt owed by Defendant
to Plaintiff be decl ared non-di schargeabl e i n bankruptcy because the
extension of credit fromPlaintiff to Defendant al | egedl y was obt ai ned
t hrough Defendant’s actual fraud. 11 U S. C 8523(a)(2)(A) provides
as foll ows:

(a) A discharge under section 727, 1141, 1228(a),

1228(b), or 1328(b) of this title does not discharge an
individual from any debt -- . . . . (2) for noney,
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property, servi ces, or an extension, renewal , or
refinancing of credit to the extent obtained by -- (A
fal se pretenses, a false representation, or actual fraud,
other than a statenent respecting the debtor’s or an
insider’s financial condition.

11 U S.C. 8§523(a)(2) (A

In the Ninth Grcuit, to prove actual fraud, a creditor nust
denonstrate each of the follow ng el enents:

(1) The debtor nmade the representations;

(2) at the time he knew they were fal se;

(3) he made themw th the intention and purpose of deceiving the
creditor;

(4) the creditor relied on such representations; and

(5) the creditor sustained the alleged |oss and danage as the
proxi mate result of the representations having been made.

See Citibank (South Dakota), N. A v. Eashai (lIln re Eashai), 87 F.3d

1082, 1086 (9th GCir. 1995) ("Eashai") and cases referenced therein.
"The Creditor nmust prove each el enent of fraud by a preponderance of

evidence." |d., citing Gogan v. Garner, 498 U. S. 279, 290, 111 S. C.

654, 661, 112 L.Ed.2d 775 (1991) ("G ogan").
As explained by the NNnth Crcuit in Eashai:

Recently, in Field v. Mans, --- US ---, 116 S.C. 437,
133 L. Ed. 2d 351 (1995), the Suprene Court determ ned that
when  Congress used the term "actual fraud" in
8523(a)(2)(A), Congress was referring to the general common
law of torts. [FN3] Id. at ---- n. 9, 116 S.C. at 443 n.9.

Thus, the Suprene Court's interpretation of the term
"actual fraud" reaffirns the Ninth Crcuit's practice of
using the comon law elenents of fraud in exception to
di scharge cases.

Eashai, 87 F.3d at 1086-87.

Fraud cases based upon credit card debts are different fromsone
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ot her types of fraud cases, in that credit card transactions "invol ve
three parties: (1) the debtor/card holder; (2) the creditor/card
i ssuer; and (3) the nerchant who honors the credit card." 1d. at
1087. The difficulty in credit card cases is for the creditor/card
i ssuer "to prove the el enents of m srepresentation and reliance", even
t hough the i ssuer does not normally deal face to face with the debtor
-- at least at the tine the credit card purchases at issue are nade.
| d.

In Anastas v. Anerican Savi ngs Bank, 94 F. 3d 1280 (9th Cr. 1996)

("Anastas"), the Ninth Grcuit clarified that in applying the common
| aw el ements of fraud to the situation of credit card debt, the Court
must nmake three essential inquiries:
(1) Dd the card holder fraudulently fail to disclose his
intent not to repay the credit card debt;
(2) didthe card issuer justifiably rely on a representation by
t he debtor; and
(3) was the debt sought to be discharged proxi mately caused by
the first two el enents?

Anastas, 94 F.3d at 1283, citing Eashai, 87 F.3d at 1088.

Wth regard to the first issue, i.e., whether the debtor
fraudulently failed to disclose his intent not to repay the credit
card debt, the Ninth Grcuit, in Eashai, analyzed three different
| egal theories, rejected two of them and adopted the third. 87 F.3d
at 1087-88.

The Court of Appeals rejected the mjority "inplied
representation" approach, according to which a credit card hol der

inpliedly represents upon using the credit card that he has the
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ability and intention to pay for the goods or services. [d. at 1088.
The Ninth Grcuit also rejected the "assunption of the risk" theory,
according to which a card hol der nmakes a fal se representation to the
i ssuer only when the card hol der continues to use the card after the
card has been revoked and that revocation has been communicated to
hi m Id. Under that theory, only those charges namde after the
cardhol der has been notified that his/her card has been revoked are
non-di schargeabl e under 8523(a)(2)(A). Id.

The Ninth Crcuit adopted the third approach, sonetines referred

to as the "totality of the circunstances" theory. Eashai at 1087

That theory was established in In re Faulk, 69 B.R 743, 757 (Bankr.
N.D. Ind. 1986) and adopted by the Ninth G rcuit Bankruptcy Appellate
Panel in In re Dougherty, 84 B.R 653 (9th Gr. BAP 1988). 1d. Under

this theory, the trial court may consi der twel ve non-exclusive factors
(referred to as the "Dougherty factors") in determning the debtor's
intent, i.e., whether or not the debt was incurred through actua
fraud (where the debtor made the charges with no intention of paying
for the goods or services). |1d. at 1087-88.

The Ninth G rcuit enphasized i n Eashai that the Dougherty factors
go to the issue of whether or not there was an intent on the part of
t he debtor to deceive, and that the creditor nust also prove the other
el ements of common law fraud, including a false representation
justifiable reliance, and danmages.

We incorporate the twelve factors of Dougherty into an

approach which gives consideration to all of the elenents

of comon |aw fraud. W adopt the twelve factors of

Dougherty to establish the elenent of intent to deceive.

However, a creditor in a credit card kiting case nust al so

prove the other elenments of comon |aw fraud, including a
fal se representation, justifiable reliance, and damages.

13
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Eashai, 87 F.3d at 1088.

The Ninth Circuit then reiterated in Anastas that the finder of
fact may refer to the Dougherty factors "in determ ni ng whet her there
was a lack of intent to repay”, Anastas, 94 F. 3d at 1284, but that the
additional elenents of fraud normally required in 8523(A)(2)(a) cases
also apply in the case of credit card debt. Id. at 1286, citing
Eashai, 87 F.3d at 1088.

B. The El ement of Defendant's Fraudul ent | ntent

The twel ve non-excl usive Dougherty factors, which are used to
anal yze the debtor's intent, are as foll ows:

1. The length of tine between the charges nade
and the filing of bankruptcy;

2. whether or not an attorney has been consulted
concerning the filing of bankruptcy before the
charges were nade;

3 t he nunber of charges nade;

4. the anmobunt of the charges;

5. the financial condition of the debtor at the
time the charges were nade;

6 whet her the charges were above the credit
limt of the account;

7 whet her the debtor made nultiple charges on the
sane day;

8. whether or not the debtor was enpl oyed,

9. the debtor’s prospects for enploynent;

10. financial sophistication of the debtor;

11. whether there was a sudden change in the debtor’s
buyi ng habits; and

12. whether the purchases were nmade for |uxuries or
necessities.

See Eashai, 87 F.3d at 1087-88.

I n Anastas, 94 F. 3d at 1285-86, the Ninth G rcuit highlighted the
i nportant difference between an ability to repay and an intention to
repay, explaining that the trial court’s duty is to deci de whether

there was an intention to repay.
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W enphasi ze that the representation nmade by the card
holder in a credit card transaction is not that he has an
ability to repay the debt; it is that he has an intention
to repay. | ndeed, section 523(a)(2) expressly prohibits
using a non-witten representation of a debtor’s financi al
condition as a basis for fraud.

Thus the focus shoul d not be on whet her the debtor was
hopel essly insolvent at the tinme he nade the credit card
charges. A person on the verge of bankruptcy may have been
brought to that point by a series of unw se financial
choi ces, such as spending beyond his nmeans, and if ability
to repay were the focus of the fraud inquiry, too often
would there be an unf ounded j udgnent of non-
di schargeability of credit card debt. Rather, the express
focus nust be solely on whether the debtor maliciously and
in bad faith incurred credit card debt with the intention
of petitioning for bankruptcy and avoi ding the debt.

The Court of Appeals explained further as foll ows:

Wil e we recogni ze that a viewto the debtor’s overal
financial condition is a necessary part of inferring
whet her or not the debtor incurred the debt nmaliciously and
in bad faith, and that the twelve factors that were set out
in[ln re Eashai, 87 F.3d 1082 (9th Cr. 1996)] are useful
for arriving at a finding of bad faith, the hopeless state
of a debtor’s financial condition should never becone a
substitute for an actual finding of bad faith.

We have previously held that reckless disregard for
the truth of a representation satisfies the elenent that
t he debtor has made an intentionally fal se representation
in obtaining credit. Hout mann v. Mann (I n re Houtmann),
568 F.2d 651, 656 (9th G r. 1978). However, in applying
the concept of reckless disregard for the truth of a
representation in the case of credit card debt, we nust be
careful to keep in mnd that the representati on bei ng nade
by the card holder is solely as to intent to repay, not as
to the debtor’s ability to repay. Thus, courts faced with
the issues of dischargeability of credit card debt nust
take care to avoid formng the inquiry under section
523(a) (2) (A as to whether the debtor recklessly
represented his financial condition. The correct inquiry
is whether the debtor =either intentionally or wth
reckl essness as to its truth or falsity, nmde the
representation that he intended to repay the debt.

Anastas, 94 F.3d at 1286 (enphasis added).

C. The Elenent of Justifiable Reliance
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The correct standard of reliance to be appliedin a 8532(a)(2)(A)
action is a question of federal law. See G- ogan, 498 U. S. at 284; In
re Apte, 180 B.R 223, 227 (9th Cr. BAP 1995) ("Apte"). The Ninth

Circuit has held that "justifiable reliance" is the proper standard

to be applied in 8523(a)(2)(A) actions. See In re Kirsh, 973 F. 2d
1454, 1457 (9th Cir. 1992) ("Kirsh"). 1In considering whether reliance
is justifiable, the Court nust consider "the know edge and
relationship of the parties.” [d. at 1458; Apte, 180 B.R at 229.
Wth respect tothe required el enent of justifiable reliance, the
Ninth Crcuit stated in Anastas:
As we explained in Eashai, the <credit card issuer
justifiably relies on a representation of intent to repay
as long as the account is not in default and any initial
investigations into a credit report do not raise red flags

t hat woul d nmeke reliance unjustifiable. Eashai, 87 F.3d at
1091.

Anastas, 94 F.3d at 1286.

D. The Statutory Presunption of Non-Di schargeability

The Statute provides for a rebuttable presunption of non-
di schargeability in certain circunstances. Section 523(a)(2)(0
provi des that:

for purposes of subparagraph (A) of this paragraph,
consuner debts owed to a single creditor and aggregating
nore than $1, 000 for ?l uxury goods or services? incurred by
an i ndividual debtor on or within 60 days before the order
for relief under this title, or cash advances aggregating
nore than $1,000 that are extensions of consuner credit
under an open end credit plan obtained by an individua
debtor on or within 60 days before the order for relief
under this title, are presuned to be nondi schargeabl e;
?l uxury goods or services? do not include goods or services
reasonably acquired for the support or maintenance of the
debtor or a dependent of the debtor; an extension of
consuner credit under an open end credit plan is to be
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defined for purposes of this subparagraph as it is defined
in the Consuner Credit Protection Act.

11 U.S.C. 8523(a)(2)(C. As none of the charges involved in this case
were incurred within sixty days of January 14, 1997, the date
Def endant filed for bankruptcy protection, the statutory presunptions

contained in section 523(a)(2)(C are inapplicable.

E. Recovery of Defendant's Attorney Fees

The Code al so provides that a Debtor may recover reasonabl e
attorneys fees incurred in defending certain non-dischargeability
actions. Section 523(d) provides:

| f a creditor requests a determnation of
di schargeability of a consuner debt under subsection (a)(2)
of this section, and such debt is discharged, the court
shal |l grant judgnent in favor of the debtor for the costs
of, and a reasonable attorney's fee for, the proceeding if
the court finds that the position of the creditor was not
substantially justified, except that the court shall not
award such costs and fees if special circunstances woul d
make the award unj ust.

11 U.S.C. §523(d).
111. ANALYSIS

A Def endant's I ntent to Repay

Plaintiff has not nmet its burden of proof with respect to the
elements of the claim for relief alleged: Plaintiff has not
denonstrated that, when Defendant used his AT&T card in August 1996,
he did not intend to repay the suns he borrowed. Plaintiff has also
failed to prove that it justifiably relied upon a representati on by

Def endant .

1. The Dougherty Factors
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The first issue before the Court is whether Defendant intended
to pay the AT&T charges back when he incurred them |In this regard,
the Court's analysis of the Dougherty factors is as foll ows.

The charges at issue in this case were made i n August 1996, about
five nonths prior to the date Defendant filed for bankruptcy. Thus,
Plaintiff does not have the benefit of a statutory presunption of non-
di schargeability. Because five nonths is a relatively long tine,
this factor favors the Defendant or is neutral. It does not assist
the Plaintiff in its attenpt to show that Defendant incurred the
charges at issue here with no intention of paying them back.

The record is unclear as to whether Defendant consulted an
attorney prior to August 1996, when the charges at issue were nade.
Def endant expl ained that he did talk to a secretary, named M ss Rom e,
who apparently worked for an attorney, but testified that he never
met, or even spoke with the attorney for whomshe worked. No evi dence
was presented as to the date Defendant spoke wth Mss Rome or
whet her t hey spoke before or after August 1996. Defendant's Statenent
of Financial Affairs, Form 7, states that Defendant paid Ceoffrey
Rawl i ngs, Esq. the sum of $550 for advice regardi ng debt counseling
or bankruptcy within a year of filing his Petition, but the record is
silent as to when Defendant spoke with him (and whet her they spoke
before or after August 1996). It is possible that Ms. Rom e may have
worked for M. Rawlings, in which case Defendant may never have net
M. Raw i ngs personally.

Peter D. Manning, Esq., a San Jose attorney, represented
Def endant in filing his Bankruptcy Petition in January 1997, but there

was no evidence that Defendant consulted with him prior to August
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1996. This factor does not assist the Plaintiff as the record is
i nconpl et e.

Def endant nmade four charges for purchases and took twel ve cash
advances fromhis AT&T card in August 1996, for a total of $9,070.32.
These two factors (the nunber and anount of the charges) favor
Plaintiff.

Defendant's financial condition when the charges were nmade was
extrenely limted given his very | owincone, as expl ai ned above. This
factor favors Plaintiff on the issue of Defendant's intent (but, as
expl ai ned bel ow, goes against Plaintiff on the issue of justifiable
reliance).

Def endant exceeded his credit Iimt on the AT&T card in August
1996 by about $1,175.84.'® The Court notes, in this connection, that
plaintiff voluntarily chose to allow Defendant to exceed his credit
[imt, as conceded by Holly. Plaintiff did not allege, or prove, that
Def endant engaged in a "kiting" or simlar schene in order to defraud
Plaintiff into allowng himto exceed his Iimt. This factor is
neutral or favors Plaintiff sonewhat.

Def endant took cash advances of $7,000 on August 13, 1996 and
$200 on August 14, 1996, two cash advances of $200 on August 15, 1996
and $200 on August 16, 1996, $100 on August 17, 1996, $200 on August
18, 1996, two cash advances of $200 each on August 20, 1996 and August
21, 1996, and a cash advance of $100 on August 22, 1996. This factor
of multiple cash advances in a short period of tinme, along with the
Def endant's general use of the card during August 1996, favors
Plaintiff.

Debt or was unenpl oyed when he used the card i n August 1996. This
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factor favors Plaintiff on the issue of Debtor's intent.

Debt or sought enpl oynent to repay his debt to Plaintiff, but was
unable to find work because of his age. The fact that Defendant
sought enploynent in order to repay Plaintiff weighs in his favor.
Al t hough he thought he could find sone kind of work, Defendant's
obj ective prospects for significant enploynent were not good. Al so,
hi s chances of repaying all four credit card conpanies, fromwhich he
t ook cash advances of over $30, 000, through work as a di shwasher or
hel per in a gas station, were very poor.

The record was not clear as to the | evel of Defendant's fi nanci al
sophi sti cati on. He was not questioned about his education, his
enpl oyment history, his ownership of property, and/or his business
experience in the past. H's incone (since at |least 1996) and life
style (sharing a rented roomw th anot her person) did not provide nuch
opportunity for learning about financial matters. The Court finds
that he was bel ow average in financial sophistication. This factor
favors Def endant.

There was a sudden change in Defendant's use of credit. He took
cash advances totaling over $30,000 fromhis various credit cards in
August 1996, including the suns taken fromhis AT&T card. This factor
favors Plaintiff.

Def endant used the noney obtained from the cash advances
primarily for ganbling. Ganbling is certainly not a necessity
(although it can be an addiction), but it was Defendant's nethod of
trying to pay back suns that he had borrowed and | ost at ganbli ng.

The Court found credi bl e and pl ausi bl e Def endant' s testi nony t hat

he had used the cash advances fromhis AT&T card for ganbling and had
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| ost the noney. This was consistent wth Defendant's testinony about
his lifelong history of ganbling.

Plaintiff's counsel questioned Def endant about whet her Def endant
had really ganbled the noney he had obtained from advances on his
credit cards in August 1996, or had used it for sonme other purpose.
Plaintiff's counsel also argued to the Court that Defendant m ght have
"drawn down" his credit cards and secreted the noney away in Vi etnam
or in the United States. Wiile that scenario is conceivable,
Plaintiff provided no evidence in support of it. Based on the record
before the Court, it is certainly nore |likely that Defendant ganbl ed
and |lost, as he testified, than that he is holding tens of thousands
of dollars sonmewhere. Plaintiff did not show that Defendant was
living at a | evel above his incone. Defendant was still sharing one
roomin a house as of the trial date. Plaintiff did not denonstrate
t hat Def endant had, or had transferred, any significant assets or that
he had used credit card advances fromhis AT&T card or any other card
for a purpose other than ganbling. In this regard, Plaintiff could
have sought and obt ai ned bank statenents and ot her financial records
from Def endant in discovery. It did not. Plaintiff did endeavor to
depose Def endant, but did not file a notion to conpel when Defendant's
counsel advised Plaintiff's counsel, in advance of the deposition
that Defendant would not appear at his scheduled deposition.
Defendant testified at trial that he did not appear at his schedul ed
deposi ti on because of a pre-existing dental appointnent. Plaintiff's
counsel apparently tried unsuccessfully to reschedul e the deposition.
Plaintiff did not seek the Court's assistance -- either to order a

deposition or to continue the trial pending conpletion of discovery.
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Plaintiff's counsel also attenpted to showthat Defendant did not
have a history of borrowing for ganbling purposes and then paying
nmoni es back. In this connection, counsel for Plaintiff pointed out
that the credit card statenents in evidence before the Court did not
show cash advances prior to July or August, 1996.11 However ,
Plaintiff only introduced statenents for 1996, and those were
i nconplete. As noted above, no statenents were introduced for the
years prior to 1996. No other financial records of Defendant such as

bank statenments, records of |oans, etc. were introduced.

2. Def endant | ntended to Repay AT&T.

Def endant insisted over and over again at trial that he intended
to pay back the advances he took from his AT&T card. The Court
accepts Defendant's testinony that he i ntended to wi n back the nonies
he had borrowed from his AT&T card to be able to repay Plaintiff.
Def endant's efforts to find a job in order to pay Plaintiff support
his position that he did not incur the AT&T charges with the intention
of discharging themin bankruptcy.

Def endant' s paynents on the AT&T card -- $68.84 in Septenber and
$224.16 in Cctober, 1996 -- al so support his position that he used his
AT&T card with the intention of repaying Plaintiff. Def endant
testified that he fil ed bankruptcy because he realized that coul d not
pay back his credit card debt. He owed too nuch to be able to repay
it. That was certainly a realistic assessnent of his financial

si tuati on.
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The Court finds that when Def endant incurred the charges at issue
in this case, he intended and wanted to repay his debt to Plaintiff.
He believed his luck woul d change and that he would w n at ganbling
and repay Plaintiff, but he did not wwin. As with the defendant in
Anast as, Defendant had a "serious ganbling problem" Anastas, 94 F. 3d
at 1287. And, "although it may have been unlikely that [Defendant]
woul d wi n back the noney to be able to pay back the cash advances t hat
financed the ganbling,"” 1d., Defendant had a good faith intention to
do so. The record does not support a finding of "the type of
mal i ci ous and bad faith intent not to repay that is necessary for a

finding of actual fraud under Section 523(a)(2)(A." Id.

B. Justifiable Reliance

Since the Court has found that Defendant did not defraud the
Plaintiff, the Court need not reach the i ssue of justifiable reliance.
However, as an alternative holding, the Court rules that Plaintiff did
not justifiably rely upon a promse by Defendant to repay the
$9, 419. 72 at issue here. Thus, even assum ng arguendo that Defendant
did not intend to repay Plaintiff, the Plaintiff would not prevail in
this lawsuit because Plaintiff did not justifiably rely upon
Def endant's promse to repay the Plaintiff. I ndeed, Plaintiff's
position on this issue is extrenely weak.

In deciding whether Plaintiff's reliance was justifiable, the
Court nust exam ne "the know edge and rel ationship of the parties.”
Kirsh, 973 F.2d at 1458; Apte, 180 B.R at 229. Plaintiff is a
multimllion (or multi billion) dollar conpany that is in the business

of providing credit. Def endant is an unenployed man in his md
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seventies, with no assets, who speaks English wth difficulty, who
shares a room as his residence, and has a total inconme of $640 per
nont h.

It is also inportant to note that in this case, unlike the
situation in Eashai and certain other cases, Debtor did not engage in
a kiting or simlar schene in an effort to fool the Plaintiff into
| ending him nore noney, or giving himnore credit, than Plaintiff

ot herwi se woul d have done. See, e.qg., Eashai, 87 F. 3d at 1090 (" Thus,

by kiting, the debtor induces the creditor to refrain fromaction in
reliance on the appearance of the debtor's intent to repay").

Credi tor has not denonstrated justifiable reliance upon Debtor's
prom se, inplicit in the use of his AT&T card, to repay over $8, 000.
Def endant's incone, known to Plaintiff before Plaintiff sent him an
AT&T card, was only $640 per nonth. The finance charge rate (referred
to as "Effecti ve Annual Percentage Rate" on Plaintiff's statenents to
Def endant) was 15.50 percent. Trial Exhibit 3 at pages 4 and 5. The
statenent for the period 8/ 26/96 through 9/25/96 reflects a "New
Bal ance" of $9,227.46, finance charges for that nonth alone of
$120. 46, and a "M ni mum Paynment" of $1,545.62. It is unreasonable to
expect that soneone with a total nonthly i ncome of $640 coul d possi bly
make these paynents. Plaintiff could not justifiably rely on
Defendant's ability to repay $8,000 or $9,000 at 15.50 percent
interest froma nonthly inconme of $640.

Al though Plaintiff apparently knew Defendant was unenpl oyed
before it provided Defendant with a credit card, the Court does not
rely upon this fact in reaching its decision. Even if Defendant's

$640 nonthly inconme was derived from earnings, he could not have
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repaid Plaintiff $8,000 or nore. 2

Plaintiff's income shoul d have rai sed major "red fl ags" that made
reliance by Plaintiff wunjustifiable. Anastas, 94 F.3d at 1286.1%
I nstead plaintiff chose to provide Defendant with an $8, 000 |ine of
credit -- which was nore than Defendant's entire gross yearly incone.
Def endant could not afford the mninmum paynent on that sum
Additionally, Plaintiff then made the decision to allow Defendant to
exceed that limt by $1,175.84. %

Plaintiff has not shown that Defendant had a history, prior to
January 1996, of borrow ng and repayi ng any suns approachi ng $8, 000
or $9,000. The record is silent as to the anpbunt of credit Defendant
used prior to 1996, or the frequency, or period of time, during which
Def endant ever used credit. Holly's testinony about Defendant's FI CO
score does not denonstrate justifiable reliance on Plaintiff's part
for either a credit line of $8,000, or for allow ng Defendant to
exceed that limt by $1,175.84, because of the limtations of the FICO
nmet hodol ogy to which Holly testified.

There is no evidence on the record before this Court that
Plaintiff had any reason to believe that Defendant had any assets or
any real prospect for paying back the noney Plaintiff lent to him
Thus, Plaintiff chose to offer an ambunt of credit to Defendant that
Plaintiff knew, or certainly should have known, that Defendant coul d
not repay.

The Court also notes, but does not rely on the fact that
Plaintiff knew, before offering Defendant credit, that Defendant
possessed other credit cards; Plaintiff knew, or could have known,

fromthe Credit Bureau what the credit limts were on those cards.

25




© 00 N o o s~ w N P

N N N N N N N NN P P P P P P PP PR R
oo N o o0 A WDN P O O 00O N o oD WDN - O

Wien Plaintiff decided to offer $8,000 in credit to Defendant, he
al ready had a $10,700 line of credit on his NationsBank card (Trial
Exhibit 6), a $4,700 credit Iine on his Shell card (Trial Exhibit 7),
and a $10,000 credit line on his First Card (Trial Exhibit 8). Thus,
Plaintiff gave Defendant an AT&T card with an $8,000 line of credit,
knowi ng that he woul d then have a total of about $32,400 in credit on
his four credit cards, although his nonthly incone was only $640 per
nont h.

Stated differently, four of Defendant's creditors (including
Plaintiff), which are anong the nost inportant |ending institutions
in the country, lent a total of over $32,400 to an unenpl oyed man in
his m d-seventies, for whomEnglish was not a first |anguage, with an

i ncome of $640 per nont h.

C. Defendant's Reasonabl e Attorney Fees

The i ssue remai ni ng before the Court is whether Plaintiff should
be required to pay Defendant's reasonable attorney's fees under
Bankr upt cy Code Section 523(d).

The award of reasonable attorney's fees under 11 U S. C. 8523(d)

is wwthin the Bankruptcy Court's sound discretion. See Vaselli v.

Wells Fargo Bank, N.A (In re Vaselli), 5 F.3d 351, 352 (9th Crr.

1993); In re Stahl, 222 B.R 497, 504 (Bankr. WD. N C 1998)

("Stahl") ; Inre Wllians, 217 B.R 387, 388 (Bankr. D. Conn. 1998)
("WIllianms"). The Court need not find that the Plaintiff acted in bad
faith or acted frivolously before fees and costs may be awarded.
Stahl, 222 B.R at 505; WIllians, 217 B.R at 388. The court nust

only make the determ nation that the plaintiff proceeded past a point
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where it knew, or should have known, that it could not carry its

burden of proof. See Wllianms, 217 B.R at 389, citing Anerican

Savings Bank v. Harvey (In re Harvey), 172 B.R 314, 318-19 (9th Gr

BAP 1994). "Substantially justified" has been interpreted to require
that the plaintiff-creditor had a reasonable basis both in fact and
inlaw to bring and pursue its non-di schargeability action. Stahl,
222 B.R at 505; Wllians, 217 B.R at 388.

The strongest support for allowance of attorney's fees to
Defendant in this case cones fromDefendant's very limted i ncone of
$640 per nmonth -- a fact known to Plaintiff before providi ng Def endant
with a credit card. Plaintiff knew Defendant’s income from
Defendant’s credit application before Plaintiff issued the card.
Before bringing this action, Plaintiff also had access to Defendant's
schedul es which were consistent with Defendant's credit application
form (to the Plaintiff) as to Defendant's $640 per nonth incone.
Based on that income, Plaintiff should have known that it could not
denonstrate the essential elenent of justifiable reliance. Both when
Plaintiff issued a credit card to Defendant and when Plaintiff filed
the instant action, Plaintiff had no evidence or reason to believe

t hat Defendant had the ability to repay $8, 000 or $9, 000 froma source

other than his incone. Plaintiff's position in this case --

especially on the justifiable reliance issue -- was not substantially
justified. Indeed, it is preposterous for an experienced | ender, such
as Plaintiff, to assune that a person in Defendant's position could
repay over $8,000 at 15.50 percent interest.

In AT&T Universal Card Services Corp. v. Duplante (In re
Dupl ante), 215 B.R 444, 450 (9th Gir. BAP 1997) ("Duplante"), the BAP
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stated that the N nth Crcuit standard for finding substantial

justification on the issue of intent as: "[a] creditor review ng the

credit card statenents and Debtor's schedul es and fi nanci al statenents
woul d have been justified in believing, at least initially, that it
could prevail in a Dougherty analysis.” The BAP analyzed the
adversary process on a continuum |ooking for any point (between
filing of the conplaint through judgnent) that the plaintiff was not
substantially justified in pursuing or continuing the litigation

Dupl ante, 215 B. R at 450.

As di scussed above at pages 12-17, the Dougherty factors go to
the issue of whether or not there was an intent on the part of the
debtor to deceive. However, in order to prevail in a 8523(a)(2)(A
action, the creditor nust also prove the other el enents of comon | aw
fraud, including a false representation, justifiable reliance, and
damages. Eashai, 87 F.3d at 1088; Anastas, 94 F.3d at 1284. 1In the
instant case, Plaintiff was alerted by the "red flags" in Defendant’s
credit application that Plaintiff could not justifiably rely on
Def endant’s ability to repay $8,000 or nore at 15.50 percent interest.
Plaintiff had no reason to believe that its reliance was justified --
from the tinme prior to filing its conplaint through the trial.
Plaintiff knew, or certainly should have known, that Defendant coul d
not repay $8,000, rmuch less the $9,419.72 for which Plaintiff sued
Def endant. The Court therefore "concludes that a reasonabl e creditor
inthe plaintiff’s shoes would not have litigated with the debtor and
that the plaintiff was not substantially justified in so proceeding."
Wllianms, 217 B.R at 388.

No speci al circunstances nake this award of attorney fees unjust.
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In this connection, there is no evidence that Plaintiff's
representative attended the 8341 Meeting of Creditors held in
Def endant ' s bankruptcy case, which m ght have provi ded an opportunity
t o ask Defendant questions, the answers to which m ght have convi nced
Plaintiff not to file the instant action. Plaintiff apparently also
filed this lawsuit w thout seeking an exam nati on of Defendant under
Bankr upt cy Rul e 2004.

Plaintiff also could have sought an extension of the discharge
date in order to conduct a 2004 exam of Defendant, but did not.
Duri ng t he litigation, Plaintiff sent Def endant witten
i nterrogatories and docunent requests, to which Defendant responded.
Trial Exhibits 5, 9, and E. *°

Plaintiff noticed Defendant's deposition and sought docunents in
connection with that deposition. See Trial Exhibit 11 noticing
Def endant's deposition for Cctober 20, 1997. On Cctober 17, 1997,
Def endant' s counsel wote to Plaintiff advising that Def endant was not
avai l abl e on Qctober 20, 1997, and inviting Plaintiff's counsel to
call to reschedule the deposition. Trial Exhibit 13. Plaintiff's
counsel apparently tried unsuccessfully to reach Defendant's counsel
to reschedule it. Trial Exhibit 14. However, Plaintiff did not file
a nmotion to conpel Defendant's appearance at a deposition or to
continue the trial in order to depose the Defendant.

Duong, Defendant's attorney, submtted a Declaration in Support
of Defendant's Request for Attorney's Fees. Duong's charges are
$3,760 in attorney's fees, $65.20 in costs and $129.85 in interest
charges. Plaintiff, although given every opportunity to do so, did

not challenge a single charge, or the total bill. Except for the
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matter of interest on the unpaid bill, the anmounts set forth in the
Duong Decl arati on appear to the Court to be reasonabl e. Duong charges
$150 per hour, which is in the lowto- nedium range of fees of
bankruptcy practitioners. However, the Court's inpression is that
Duong has |less Dbankruptcy experience than many bankruptcy
practitioners who appear regularly before the Court and is not yet a

seasoned trial |awer.

D. Interest on Attorney Fees

Duong purports to charge Defendant for "interest"” on the unpaid
portion(s) of his bill. Defendant, who did not brief the attorney fee
i ssue, offers no support for having to pay his own bankruptcy | awer
either pre-petition or post-petition interest or for charging
Plaintiff for such interest.

There is no evidence before the Court that Defendant has a | egal
obligation to pay his attorney any interest. No fee contract pursuant
to whi ch Defendant agreed to pay interest to his attorney acconpanies
the request. No other basis for charging interest is asserted.
Plaintiff, however, did not chall enge Defendant's request for interest
for his attorney. Nevertheless, the only factor that suggests to the
Court that sone interest mght be appropriate in this case was the
del ay caused by Plaintiff's failure to follow this Court's orders by
failingtofile and serve a tinely Response to Defendant's request for
attorney fees. However, the Court has decided in this case to
exercise its discretion not to award to Defendant, and agai nst the
Plaintiff, the interest which Defendant's attorney purports to charge
hi m
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| V. Concl usion

For the reasons herei nabove set forth, Debtor’s $9,175.84 credit
card debt is not excepted from discharge wunder 11 U S. C
8523(a)(2)(A). Further, Plaintiff was not substantially justified in
filing and pursuing the instant action. Accordingly, the Court awards
Def endant the sum of $3, 825.20'° as his reasonable attorney fees and
costs in having to defend this action under 11 U S. C. 8523(d).

Counsel for Defendant shall submt a formof Judgnent consi stent
wWith this Menorandum Deci sion after review as to formby counsel for

Plaintiff.

DATED:

ARTHUR S. WEI SSBRODT
UNI TED STATES BANKRUPTCY JUDGE

1. The Court, by separate Order, directed counsel for Defendant to
serve and file a declaration as to the anount of attorney's fees
incurred in this matter, together with an item zati on or breakdown of
charges. Defendant was all owed, but not required, to file a brief on
the attorney fee issue. The Plaintiff was allowed, but not required,
to respond to Defendant's counsel's declaration (and pleading if one
was filed). Defendant was allowed to file a reply.

Counsel for Defendant tinely filed his "Declaration of Tan N
Duong, Esq. Regarding Defendant Tony B. Nguyen's Attorney's Fees."
Over a nonth after the deadline required by the Court's scheduling
Order, the Court received in Chanbers, by facsimle reproduction, a
responsive pleading by Plaintiff. Plaintiff did not seek |eave of
Court to submit a late response. Plaintiff also neglectedtofileits
pleading with the Cerk's Ofice. Counsel for Plaintiff also did not
seek prior Court approval to fax a copy of his pleading to Chanbers
as required by the undersigned.

Def endant filed an objection to Plaintiff's response, asking the
Court to disregard it as untinely. The undersigned did not receive
a copy of that docunent in Chanbers until two and a half nonths | ater,
because it did not state, on the face of the docunent, that the matter
was "under subm ssion."

The Court decided to consider Plaintiff's response even though
it was tardy. No prejudice was all eged by Defendant in his objection
to the | ate pleading.
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Accordingly, the Court ordered Plaintiff to file its response
and, to be fair to Defendant -- who could not have known whet her or
not the Court intended to consider Plaintiff's late filed response --
the Court allowed himadditional time to file a reply. No such reply
was fil ed.

2. After trial began, Plaintiff offered to adjourn and continue the
trial in order to engage a Vietnanese interpreter at Plaintiff's
expense. Def endant declined and stated that he believed he could
under st and counsel for Plaintiff's questions and preferred to proceed
with trial as schedul ed.

3. He testified about his physical condition as part of his
expl anation as to why he was declining Plaintiff's offer to continue
the trial for the purpose of bringing a Vietnanmese interpreter to
Court.

4 Plaintiff's wtness, Holly, apparently had wwth her at trial a copy
of the form Defendant sent back to Plaintiff, but stated that
Def endant's i nconme was not | egible on her copy.

5 Trial Exhibit 10, which was conpiled by Plaintiff's enpl oyees,
relates to the account of Defendant. It shows that his FI CO score was
776.

6. Holly was not, however, able to explain the nechanism by which
Plaintiff decided to offer Defendant $8,000 in credit, rather than
nore or | ess than that amount. She was questi oned about Trial Exhibit
10 (Plaintiff's internal credit form but did not know what "incone:
62" or "limt: 50" nmeant on that form although she testified she was
general |y know edgeabl e about Plaintiff's forns and credit policy.

7. At a different point, Holly testified that information as to
whet her a person is enployed or not would not appear on the pre-
solicitation formbut mght be available fromthe Credit Bureau.

8. Holly did not testify as to whether the FICO score would tel
Plaintiff how often (or for how | ong) Defendant had ever used credit.

9. Def endant traveled to Vietnam once, and perhaps twce, in
connection wth his father's passing. H s brother in France paid for
at least one trip. Def endant testified that it was extrenely

inportant in his culture for himto return to Vietnamat that tine.
10. If one were to "back out" the "finance charges" and "cash advance
fees,” the ampunt by which he exceeded his credit [imt would be
reduced by about $170.

11. The record was not clear as to the purpose of the charges incurred
in July 1996 in Vietnam
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12. The record is not clear whether Plaintiff knew Defendant's age
such information m ght have been available to Plaintiff from the
Credit Bureau.

13. The Court is not relying at all on the line of cases discussed
earlier that hold that a creditor assunes the risk that every credit
card holder will repay the anmobunts charged unl ess the cardhol der uses
the card after the card has been revoked and that revocation has been
communi cated to him The Court is deciding this case on its facts.
Def endant's application should have raised huge "red flags" for
Plaintiff. Here, Plaintiff could not justifiably rely on any inplied
prom se by Defendant to repay over $8,000 at 15.50 percent interest
on a nonthly incone of $640.

14. Plaintiff allowed Defendant to exceed his credit card [imt on
the AT&T card during the period August 18 - 22, 1996. However, by
August 17, 1996, Defendant already had substantial balances on his
other credit cards (including $9,172 on his First Card, over $4,000
on his Shell Card, and over $2,000 on his NationsBank card). The
i nformati on about the bal ances on Defendant’s other credit cards was
al nost certainly available to Plaintiff fromthe Credit Bureau before
Plaintiff decided to permt Defendant to exceed his credit limt. The
Court notes, but does not rely upon, Plaintiff’s access to this
information in reaching its decision herein.

15. Defendant also sought and obtained witten discovery from
Plaintiff.

16. Duong’'s Declaration dated April 17, 1998 listed attorney fees
owi ng of $3,760.00 and costs of $65. 20.
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