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DO NOT' PUBLI SH

UNI TED STATES BANKRUPTCY COURT
NCORTHERN DI STRI CT OF CALI FORNI A

In re: Case No. 99-3-3021-STC
Chapter 7
JOSEPH NATHAN GARCI A,
Debt or .
STEPHEN J. SUZMAN, i ndividually Adv. No. 99-3-443-TC
and d/ b/ a SUZMAN DESI GN ASSOCI ATES,
Pl aintiff,
VS. FI NDI NGS OF FACT AND

CONCLUSI ONS OF LAW

JOSEPH NATHAN GARCI A,
Def endant .

Thi s above-entitled action cane to trial on August 15, 2000.
Benjam n Elliot Kaplan and Dougl as Caneron MacLel |l an appeared for
Plaintiff. James D. Wod appeared for Defendant. Upon due
consi deration, the court hereby nmakes the follow ng findings of

fact and concl usi ons of | aw.
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FI NDI NGS OF FACT

(1) Defendant Joseph Nathan Garcia lived in a close personal
relationship with Bert Walden from 1984 until Wal den’s death in
1998.

(2) Walden suffered from al coholismand depression. Prior
to Septenber 1997, he had not worked for nore than two years.
Starting in 1996, Walden collected Social Security disability
benefits of approxi mately $650 per nonth.

(3) Garcia maintained two credit cards for his personal use:
Mast er card account nunber 5458-0001-9214-2145 and Aneri can Express
account nunber 3722-813610-31004. Wl den was an additional
cardhol der on the Mastercard account, but not on the Anmerican
Express account.

(4) Prior to Summer 1997, Garcia |earned that WAl den had
obtained credit cards in Garcia s name without Garcia’s
perm ssi on.

(5 In md-Sumrer 1997, Garcia discovered that Wal den had
obt ai ned approxi mately $10, 000 cash through Garcia s American
Express account by forging Garcia’ s sighature on conveni ence
checks.

(6) Plaintiff Stephen Suzman operates an interior design
st udi o.

(7) In Septenmber 1977, Wal den applied for a job as Suzman’s
bookkeeper. On his enploynent application, he listed Garcia as a
ref erence.

(8) In Septenber 1997, Suzman called Garcia to obtain an
enpl oynment reference regardi ng Wl den. Garcia gave a favorable

r ef erence. He stated that Wil den was honest. He did not reveal
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t hat Wal den had recently forged checks on his Anmerican Express
account or that he lived with Walden in a cl ose personal
rel ati onship.

(9) Suzman hired Wal den as a bookkeeper in Septenber 1997 at
a salary of approximtely $3,000 per nonth.

(10) Beginning in early October 1997, Wal den enbezzl ed funds
from Suzman. He did so by preparing checks on Suzman’s account
payabl e to Mastercard and Anmerican Express (Suzman had accounts
with both) and then obtaining or forging Suzman’s signature on
each check. Walden |ater wote on each check the nunber of
Garcia s Mastercard or American Express account. In this way,

Wal den used Suzman’s bank account to make paynents on Garcia’s
credit cards.

(11) Between October 6, 1997 and July 29, 1998, Wl den
m sdirected 51 checks on Suzman's account in the total anount of
$28,614. O these, 38 checks totalling $16,986 were m sdirected
to Garcia’ s Mastercard account and 13 checks totalling $11, 628
were msdirected to Garcia’s Anerican Express account.

(12) In 1998, Suzman becane dissatisfied wth Wl den
absent eei sm and sl owness in processing accounts and asked his
Controll er, Donna Downer, to exam ne Wal den’s wor k papers.

(13) When Downer’s investigation uncovered Wal den’s
enbezz| enent, Wal den comm tted suicide.

(14) Suzman demanded that Garcia repay the enbezzl ed funds
that had been used to pay Garcia’s credit cards. Wen Grcia
refused, Suzman filed suit against Garcia in San Francisco County

Superior Court.
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(15) Garcia filed a petition under chapter 7 of the
Bankr upt cy Code on Septenber 16, 1999.

(16) Suzman tinely filed the present nondi schargeability
action on Decenber 30, 1999.

(17) Garcia received nonthly credit card statenents that
showed what paynents had been nmade within the prior nonth on his
Mast ercard and Anerican Express cards.

(18) Garcia carefully nonitored the statenents for the
Ameri can Express account because Wal den had recently forged checks
on that account. He carefully nonitored the statenents for the
Mast ercard account because that was his primary personal credit
card. Garcia received and reviewed each statenent within 10 days

of the closing date shown on the statenent.
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(19) An exam nation of the m sdirected Suzman checks and

Garcia s credit card statenents show that the foll ow ng paynents

were made with Suzman’s funds.

St at enent Credit card Paynent s Paynent s
dat e account shown from Suzman
f unds
May 3, 1997 Ameri can Express $ 325 $ 0
May 14, 1997 Mast er car d 100 0
June 3, 1997 Ameri can Express 325 0
June 13, 1997 Mast er car d 1, 000 0
July 3, 1997 Ameri can Express 500 0
July 15, 1997 Mast er card 750 0
August 8, 1997 Ameri can Express 700 0
August 14, 1997 Mast er car d 100 0
Sept enber 9, 1997 Ameri can Express 600 0
Sept enber 15, 1997 Mast er card 1, 000 0
Cct ober 3, 1997 Ameri can Express 620 0
[ Enbezzl enent begi ns
Cct ober 6, 1997]
Cct ober 14, 1997 Mast er car d 1, 066 1, 000
Novenber 2, 1997 Ameri can Express 900 900
Novenber 14, 1997 Mast er car d 1, 000 1, 000
Decenber 3, 1997 Ameri can Express 900 0
Decenber 15, 1997 Mast er car d 2,000 2,000
January 3, 1998 Ameri can Express 900 900
January 15, 1998 Mast er card 2, 640 2, 640
Summary:
Cctober 14, 1997 to |Anerican Express 2,700 1, 800
January 15, 1998 Mast er card 6, 706 6, 640
Tot al $ 9,406 $ 8, 440




(20) Garcia knew that between Septenber 15, 1997 and
January 15, 1998, Wal den had nade paynents on the Mastercard and
Aneri can Express accounts totalling $8,440. In so finding, |

make and rely upon the follow ng subsidiary findings of fact.

© 0O N O 0o b~ W N B

N N N NN NN NN R R R R R R R R R R
oo N o oo M WO N P O O 0O N OO0 MM ODN - O

(a) The checks and statenents show that \Wal den used
enbezzl ed funds to nmake paynents totalling $8, 440 during that
peri od.

(b) Garcia knew Wal den had nade paynents in that anount,
even if Garcia did not have know edge of the enbezzl enent,
because Garcia knew the total paynents nmade fromthe account
statenments, Garcia knew the amobunts he had paid personally,
and Garcia would assune that all paynents he did not make
were made by WAl den

(21) By January 22, 1998, Garcia knew that Wal den was using

stolen funds to nake paynents on Garcia s Mastercard and Anmerican
Express accounts. In so finding, | make and rely upon the

foll ow ng subsidiary findings of fact.

(a) @Garcia knew that Walden’s inconme fromall sources
from Sept enber 15, 1997 to January 15, 1998 did not provide
Wal den sufficient funds to make credit card paynents in any
anount near $8, 440.

(b) @Garcia knew that Wal den was di shonest, because
Wal den had recently diverted noney from Garcia by forging
checks on Garcia's American Express account.

(c) @Garcia knew that as Suzman’s bookkeeper Wil den had
an opportunity to enbezzle funds from Suzman.

(d) The long-term personal relationship between Garcia

and Wl den enabl ed Wal den to keep few secrets from Garci a.
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| use the | anguage “Garci a knew Wal den was using stolen funds” to
describe the followng state of mnd: (i) Garcia had consciously
t hought about whet her WAl den was using stolen funds; and (ii)
Garcia subjectively believed it was nore |likely than not that
Wal den was using stolen funds. Thus, Garcia “knew Wl den was
using stolen funds even if he was not certain that was the case,
but Garcia did have a conscious belief that Wal den was using
stolen funds and not nerely reason to know

(22) Walden misdirected a total of $17,046 of Suzman’s funds
into the Mastercard and Anerican Express accounts after January
22, 1998.

(23) Any finding of fact that is properly a conclusion of |aw

shal|l be construed as a concl usi on of | aw.

CONCLUSI ONS OF LAW

(1) This court has subject-matter jurisdiction over this
action under 28 U S.C. § 1334(b).

(2) Venue is proper in this district under 28 U S. C
§ 1409(a).

(3) This action is a core proceedi ng under 28 U. S. C
§ 157(b)(2)(1).

(4) Under California law, Garcia is liable to Suzman under
the theory of unjust enrichment for the entire anmount of Suzman
funds that Wal den diverted to pay Garcia’s Mastercard and Anerican
Express accounts. See 1 B.E. Wtkin, Summary of California Law,
8§ 91 (9th ed. 1987).

(5) @Garcia s liability to Suzman under California lawis

nondi schargeable in Garcia’ s chapter 7 bankruptcy to the extent
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that liability results fromGarcia’s willful and malicious injury
to Suzman. 11 U S.C. 8§ 523(a)(6).

(6) To constitute willful and malicious injury, Garcia’s
actions nust have been both intentional and nmalicious (i.e., with
the intent to harm Suzman). See Kawaauhau v. Geiger, 523 U S

57, 61-62 (1998).

(7) WMalice (intent to harm need not be proven directly, but
may be inferred fromthe nature of Garcia s actions. |If Garcia
intentionally perforned an act that was plainly and i nherently
harnful to Suzman, it is reasonable to infer that Garcia intended
the harnful natural consequences of his act. See Mller v. J.D

Abranms, Inc., 156 F.3d 598, 603 (5th Cir. 1998).

(8) In personally using the Mastercard and Anerican Express
cards, and in continuing to maintain the Mastercard that he knew
Wal den was using, after he acquired know edge that Wal den was
using funds stolen from Suzman to pay both accounts, Garcia caused
willful and malicious injury to Suzman. Garcia s maintenance and
use of the cards was an intentional act. Wen done after
January 22, 1998 with know edge that he and \Wal den were using
funds stolen from Suzman to pay those accounts, this intentional
act was so inherently wongful that Garcia s malice toward Suzman
shoul d be inferred fromthe nature of the act.

(9) @Grcia s liability to Suzman i s nondi schar geabl e
pursuant to 11 U.S.C. 8§ 523(a)(6) with respect to all funds Wl den
diverted from Suzman that were credited to the Mastercard and
Aneri can Express accounts after January 22, 1998.

(10) Plaintiff is entitled to recover prejudgnent interest on

each diverted check at the federal judgnent rate of 6.241 percent
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per annum Cal. Cvil Code § 3287(a); 28 U S.C. 8 1961. Pre-
judgnent interest is calculated fromthe date that each transfer
of funds diverted from Suzman was credited to the Mastercard or
Aneri can Express account.

(11) Any conclusion of law that is properly a finding of fact

shall be construed as a finding of fact.

Dat ed: Septenber 15, 2000

Thomas E. Carl son
Uni ted States Bankruptcy Judge




