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ABANDONMENT

Catalano v. CIR, 279 F.3d 682 (9th Cir. 2002)

An order lifting or modifying the automatic stay by itself does not constitute a de facto
abandonment of the property of the estate. Procedures under § 554 must be followed before
property is legally abandoned.

Cusano v. Klein, 264 F.3d 936 (9th Cir. 2001)

Listing of prepetition “songrights” in a value of “unknown” “was not so defective that it
would forestall a proper investigation of the asset.” Accordingly, the right to post-petition
royalties from these assets vested in the debtor upon confirmation of his chapter 11 plan. Unpaid
prepetition royalties did not vest in the debtor, because they were subject to a separate listing
requirement as causes of action.

In re Adair, 253 B.R. 85 (9th Cir. B.A.P. 2000)
Debtor had no ongoing duty to provide trustee with updated information regarding
properly disclosed estate assets. (Case had been closed for 3 years).

In re DeVore, 223 B.R. 193 (9th Cir. B.A.P. 1998)
Order reopening case and withdrawing no-asset report does not negate a technical
abandonment.

In re Johnston, 49 F.3d 538 (9th Cir. 1995)
Tax consequences to debtor are irrelevant in determination to abandon

In re Pace, 159 B.R. 890 (9th Cir. B.A.P. 1993), aff’d in part, vacated in part, 56 F.3d 1170 (9th
Cir. 1995), op amended and superseded on denial of rehearing 67 F.3d 187 (9th Cir. 1995)
Unscheduled assets are neither abandoned nor administered under 554(d)

In re Pace, 146 B.R. 562 (9th Cir. B.A.P. 1992)
Abandonment of a promissory note does not equal abandonment of a malpractice action.

In re Pauline, 119 B.R. 727 (9th Cir. B.A.P. 1990)
(abandonment prevents trustee's property-churning conduct)

In re Berg, 45 B.R. 899, 903 (9th Cir. B.A.P. 1984)
(when abandonment occurs)



ABSTENTION--SECTIONS 305 AND 1334(C)

In re Macke Intern. Trade, Inc., 370 B.R. 236 (9th Cir. BAP 2007)

Bankruptcy court may award attorney fees to a debtor where case is dismissed pursuant
to § 305(a), even if debtor meets all of the requirements for an involuntary under § 303. Case
was properly dismissed under 8 305, where debtor had done an assignment for the benefit of
creditors six months before the involuntary was filed, and the petitioning creditor was the only
creditor not to consent to the assignment.

In re Franceschi, 268 B.R. 219 (9th Cir. B.A.P. 2001), aff’d, 43 Fed.Appx. 87 (9th Cir. 2002)

Action for declaratory and injunctive relief properly dismissed on sovereign immunity
grounds as to state bar, and on Younger abstention grounds as to the state bar's chief trial
counsel. In order to abstain under Younger, the court must find that state proceedings :

1. are ongoing;

2. implicate important state interests; and

3. provide the plaintiff an adequate opportunity to litigate federal claims.

Security Farms v. International Brotherhood of Teamsters, 124 F.3d 999, 1009-10 (9th Cir.
1997)

District court’s denial of abstention treated as a decision not to remand, since after the
removal of the proceeding to federal court, the state court action was extinguished. ""Section
1334(c) abstention should be read in pari materia with section 1452(b) remand, so that the
former applies only in cases in which there is a related proceeding that either permits abstention
in the interests of comity, section 1334(c)(1), or that, by legislative mandate, requires it, section
1334(c)(2)."

In re Conejo Enterprises, Inc., 96 F.3d 346 (9th Cir. 1996)
Remand order based on abstention not appealable

In re Conejo Enterprises, Inc., 71 F.3d 1460 (9th Cir. 1995) (see also “automatic stay”)
Opinion Withdrawn by In re Conejo Enterprises, Inc., 78 F.3d 1456 (9th Cir. 1996), AND
Opinion Superseded by In re Conejo Enterprises, Inc., 96 F.3d 346 (9th Cir. 1996).

1) Court has jurisdiction to review mandatory abstention issue, notwithstanding pre-1994
statute to contrary.

2) Mandatory abstention not approved because after requesting mandatory abstention,
creditor filed a claim making action core.

1334(c)(2)In order for mandatory abstention to apply, a proceeding must:
(1) be based on a state law claim or cause of action;
(2) lack a federal jurisdictional basis absent bankruptcy;
(3) be commenced in a state forum of appropriate jurisdiction;
(4) be capable of timely adjudication; and
(5) be a non-core proceeding.



In re Conejo Enterprises, Inc., 71 F.3d 1460, 1464 (9th Cir. 1995); see also In re Kold
Kist Brands, Inc., 158 B.R. 175, 178 (C.D. Cal. 1993); In re World Solar Corporation., 81 B.R.
603, 606 (S.D. Cal. 1988); In re Baldwin Park Inn Assoc., 144 B.R. 475 (C.D. Cal. 1992).

In re Eastman, 188 B.R. 621 (9th Cir. B.A.P. 1995) § 305 abstention

Dismissing a chapter 7 case under the more restrictive provisions of 305 (and not 707)
requires a factual finding that both the debtor and creditors would be “better served’ by a
dismissal.

In re Davis, 177 B.R. 907 (9th Cir. B.A.P. 1995)
Court improperly abstained where it failed to consider economy, convenience, fairness
and comity

In re Eastport Associates, 935 F.2d 1071 (9th Cir. 1991)
Rehearing denied and opinion amended, July 31, 1991.

In re Tucson Estates, Inc., 912 F.2d 1162 (9th Cir. 1990)
Bankruptcy court abstention warranted for resolution of related state court case
(note: holding limited by In re Conejo)



ADEQUATE PROTECTION 8361 B.R. 4001

In re Sunnymead Shopping Center, 178 B.R. 809 (9th Cir. B.A.P. 1995)
Acceptance of a/p payments does not violate ‘one action’ rule

In re Deico Electronics, 139 B.R. 945 (9th Cir. B.A.P. 1992)

No strict rules apply to amount, frequency or commencement of adequate protection
payments



ADMINISTRATIVE EXPENSE 8503

In re Brown & Cole Stores, LLC, 375 B.R. 873 (9th Cir. BAP 2007)

Secured creditors are entitled to the administrative expense priority allowed by §
503(b)(9). Because such claims arise prepetition, they may be subject to setoff under § 553(a) if
all of the requirement of the statute are met.

In re Wind N” Wave, 328 B.R. 176 (9th Cir. BAP 2005)

Attorney for petitioning creditors is entitled to fees under § 503(b)(4), even if the
creditors have no expenses awardable under § 503(b)(3)(A), reaffirming holding In re Sedona
Institute, 220 B.R. 74 (9th Cir. BAP 1998).

In re Fowler, 394 F.3d 1208 (9th Cir. 2005)

“We hold that 8 348(d) requires that postpetition employment tax debt, incurred as an
administrative expense of a Chapter 11 bankruptcy estate, retains its first priority administrative
expense status upon conversion to a Chapter 13 bankruptcy plan. Section 1305 is not in conflict
with this holding because it does not govern the priority of the postpetition claims it allows into
the bankruptcy.”

In re Metro Fulfillment, Inc., 294 B.R. 306 (9th Cir. B.A.P. 2003)
Penalty wages under Cal. Labor Code 8§ 203 and 203.1 that arose out of postpetition
work were entitled to an administrative expense priority.

In re BCE West, L.P., 319 F.3d 1166 (9th Cir. 2003)

An alleged breach of contract for failure to seek a non-disturbance agreement which
ultimately resulted in alleged post-petition damages, is a breach of contract that arose pre-
petition, and thus is not entitled to an administrative priority.

In re Microage, Inc., 291 B.R.503 (9th Cir. B.A.P. 2002)
8 502(d) may be used to bar payment of administrative claims (such as the reclamation
claim in this case), but not after the administrative claim has been allowed.

Inre LPM Corp., 300 F.3d 1134 (9th Cir. 2002)
Post-petition rent claims do not have super-priority over other chapter 11 administrative
claims or chapter 7 administrative claims.

In re Kadjevich, 220 F.3d 1016 (9th Cir. 2000)
Creditor's claim for attorney fees arising from a prepetition fraud action and postpetition
loan costs were not entitled to administrative expense priority.

In re San Rafael Baking Co., 219 B.R. 860 (9th Cir. B.A.P. 1998)
Bankruptcy court may not award administrative priority payments to employee trust fund
for period after expiration of debtor’s collective bargaining agreement



In re Abercrombie, 139 F.3d 755 (9th Cir. 1998)
Under chapter 11, claim for attorneys’ fees based on post-petition judgment arising from
pre-petition contract does not qualify for priority as “administrative expense.”

In re Santa Monica Beach Hotel, Ltd., 209 B.R. 722 (9th Cir. B.A.P. 1997)
Postpetition contract must be construed to include all reasonable compensation to
claimant provided under pre-petition contract

In re Endy, 104 F.3d 1154 (9th Cir. 1997)
Postconversion UST fees and Chapter 7 adm expenses prorated and have priority over
Chapter 11 expenses when assets insufficient to pay all three

In re Allen Care Centers, 96 F.3d 1328 (9th Cir. 1996)
State’s costs in closing down nursing home not entitled to adm priority in absence of
actual benefit to estate. Reading and Midlantic distinguished.

Irmas Family Trust v. Madden (In re Joseph E.Madden), 185 B.R. 815 ( 9th Cir. 1995)

Despite lack of benefit to estate, where debtor-in-possession continued pre-filing Breach
of contract litigation against a defendant, the successful defendant was entitled to an
administrative priority for the portion of the attorney’s fees incurred post-petition pursuant to
attorneys’ fee clause in contract.

In re Dak Industries, 66 F.3d 1091 (9th Cir. 1995)

Executory contract as in nature of a lump sum sale of software rather than a grant of
permission to use intellectual property as such was a prepetition debt not entitled to
administrative priority

In re Sierra Pacific Broadcasters, 185 B.R. 575 (9th Cir. B.A.P. 1995)
Post-petition injury and postpetition worker’s compensation claim is administrative
priority - no showing of benefit to estate necessary

In re World Sales, Inc. 183 B.R. 872 (9th Cir. B.A.P. 1995)

Where contributions to hsw fund required on a monthly basis, contract governs in
determining administrative expense priority, even though employees only worked 18 of 31 days
of the month, after which time business shut down

In re Engel, 190 B.R. 206 (Bankr. D.N.J. 1995), appeal decided by 124 F.3d 567 (3rd Cir. 1997)
Review of standard and cases - estate funds may not be used to benefit debtor’s appeal

Carpenters Health & Welfare Trust Funds (In re Rufener Constr. Inc.), 53 F.3d 1064 (9th Cir.
1995)

Section 1113 limiting the power of a debtor to unilaterally terminate or modify terms of a
collective bargaining agreement applies only in chapter 11 cases and not to chapter 7 cases.



Therefore the unpaid contributions were not entitled to administrative expense status.

In re Pacific-Atlantic Trading Co., 27 F.3d 401 (9th Cir. 1994)

Rent accrued on nonresidential lease postpetition and pre-rejection gives rise to an
administrative claim for the full amount of the rent accrued, regardless of the actual value
conferred by the lease.

In re Palau Corporation., 139 B.R. 942 (9th Cir. B.A.P. 1992), aff’d, 18 F.3d 746 (9th Cir. 1994)
Award for postpetition wages not entitled to administrative expenses - estate received no
benefit

In re Carolina Triangle Ltd. Partnership, 166 B.R. 411, 415 (9th Cir. B.A.P. 1994)

Post-petition real property taxes are not administrative expense under 503(b)(1)(B) if
Trustee abandons the property. The property taxes created in rem liability against the property
but not in personam liability against the estate, and as such, the property taxes were incurred by
the property, not by the estate

In re Hooker Investment, Inc., 145 B.R. 138 (Bankr. S.D.N.Y. 1992)
Golden parachute not entitled to administrative expense priority
see also In re Selectors, Inc. 85 B.R. 843 (9th Cir. B.A.P. 1988)

In re Texscan, 107 B.R. 227 (9th Cir. B.A.P. 1989), aff’d 976 F.2d 1269 (9th Cir. 1992)
fn. 4 - ins. carrier claims based on employees' post-petition injuries are adm

In re Glasply Marine Industries, Inc., 971 F.2d 391 (9th Cir. 1992)

In re Riverside-Linden Investment Co., 945 F.2d 320 (9th Cir. 1991)
Chapter 7 case - interest on attorney fee claim accrued from date fees awarded by
bankruptcy court not from date fees invoiced

In re D. Papagni Fruit Company, 132 B.R. 42 (Bankr. E.D. Cal. 1991)
Under Cal. Law, property taxes are in rem

In re Johnson, 901 F.2d 513 (6th Cir. 1990)
60 day bar date for filing of claims in a Chapter. 7 conversion from Chapter. 11 to
Chapter. 7 applies to administrative expenses from Chapter. 11

In re MacNeil, 907 F.2d 903 (9th Cir. 1990)
Absent factual determination whether certain secured creditors entitled to 11 U.S.C. 8§
507(b) superpriority, unempowered advisory opinion rendered

In re Mark Anthony Const. Inc., 886 F.2d 1101 (9th Cir. 1989)
Interest on post-petition taxes = 503(b) priority



In re Blumer, 95 Bankr 143 (9th Cir. B.A.P. 1988) aff’d, 826 F.2d 1069 (9th Cir. 1987)
Goods supplied in ordinary course of business

In re Dant & Russell, Inc. 853 F.2d 700 (9th Cir. 1988) - complete review of subject

In re Thompson, 788 F.2d 560, 563 (9th Cir. 1986)
Starting point is terms of the lease, but “reasonable value of the use to the debtor” is the
standard

In re Spruill, 78 B.R. 766 (Bankr. E.D.N.C. 1987)

Where Trustee opposed a relief from stay motion before abandoning the property, lender
was injured as consequence;(thus, in equity, property taxes could be treated as administrative
expense)

In re Verco Industries, 20 B.R.664 (9th Cir. B.A.P. 1982)
Timing of payment of administrative claims is within the discretion of the court

In re Western Farmers Ass’n, 13 B.R. 132 (Bankr. W.D. Wash. 1981)

When remaining administrative claims will not be paid in full, attorney fees should not be
paid ahead of reclamation creditors
..... Allowed Under

(1) 506(b)

(2) 362(h)
however, Westside Printworks held that attorney fees are allowed under 365(b)(1)(B), although
JN is not sure this holding is right



AGENCY
In re Wingo, 89 B.R. 54 (9th Cir. B.A.P. 1988)

Buyer of property from a title co. as not necessarily charged with knowledge possessed
by title co re filing of bankruptcy.

10



ALTER EGO

In re Audre, Inc., 216 B.R. 19 (9th Cir. B.A.P. 1997)

It is generally held that the separate corporate existence of a subsidiary will be
recognized absent illegitimate purposes unless (a) the business transactions, property,
employees, bank and other accounts and records of the corporation are intermingled, (b) the
formalities of separate corporate procedures for each corporation are not observed, (c) the
corporation is inadequately financed as a separate unit from the point of view of meeting its
normal obligations; (d) the respective enterprises are not held out to the public as separate
enterprises; and (e) the policies of the corporation are not directed to its own interest primarily,
but rather to those of the other corporation. H. Henn and J. Alexander, Laws of Corporations §
148 at 355-56 (3" ed. 1983).

In re Folks, 211 B.R. 378, (9th Cir. B.A.P. 1997)
Purported creditor did not have standing to assert alter ego claim

International Brotherhood of Elec. Workers, Local Union No. 332, AFL-CIO v. Hyland Wilson
Elec. Contractors, Inc., 881 F.2d 820, (9th Cir. Cir. Cir. 1989)
Factors for disregarding corporation entity in 9301(a) cases

Firstmark Capital Corporation. v Hempel Financial Corporation., 859 F.2d 92 (9th Cir. 1988)
Wife cannot be liable for husband's and corporation’'s wrongdoing

11



APPEALS

Suter v. Goedert, 504 F.3d 982 (9th Cir. 2007)
Motion for stay pending appeal was not mooted by state supreme court’s dismissal of an
appeal in the underlying suit.

In re Brown, 484 F.3d 1116 (9th Cir. 2007)
Minute order that reserved issue of Rule 11 sanctions for later disposition was not a final,
appealable order.

In re Berman, 344 B.R. 612 (9th Cir. BAP 2006)
Direct appeals provisions of BAPCPA do not apply to appeals arising from bankruptcy
cases filed before BAPCPA'’s effective date.

In re Thomas, 428 F.3d 1266 (9th Cir. 2005)

“Rule 8002(b) requires an amended notice of appeal when the bankruptcy court’s ruling
on a postjudgment motion alters the judgment and the appellant wishes to challenge that
alteration.”

In re Rains, 428 F.3d 893 (9th Cir. 2005)
Bankruptcy court had jurisdiction to enforce a settlement agreement, even though the
validity of the settlement was on appeal.

In re Beachport Entertainment, 396 F.3d 1083 (9th Cir. 2005)
BAP abused its discretion when it dismissed an appeal for failure to include a copy of the
bankruptcy court’s decision and the answer to the complaint in the appellate record.

In re Silberkraus, 336 F.3d 864 (9th Cir. 2003)
Bankruptcy court retained jurisdiction to publish its written findings of fact and
conclusions of law if consistent with its oral findings.

In re Warrick, 278 B.R. 182 (9th Cir. B.A.P. 2002)
Delay of six days past the appeal deadline in moving for extension of time to file notice
of appeal was not excuseable neglect, despite debtor's alleged lack of notice of order's entry.

In re Betacom of Phoenix, Inc., 250 B.R. 376 (9th Cir. B.A.P. 2000)

“In ruling on a motion for extension of time to file a notice of appeal under Rule 8002(c)
that is filed within the initial ten-day period, a bankruptcy court must consider the following four
factors:

1. whether the appellant is seeking the extension for a proper purpose;

2. the likelihood that the need for an extension will be met if the motion is granted;

3. the extent to which granting the extension would inconvenience the court and the

appellee or unduly delay the administration of the bankruptcy case;

4. the extent to which the appellant would be harmed if the motion were denied.”

12



Inre Lam, 192 F.3d 1309 (9th Cir. 1999)
Bankruptcy creditor forfeits right to appeal from entry of default by not seeking relief in
court where default was entered.

In re Arrowhead Estates Development Co, 42 F.3d 1306, (9th Cir. 1994), as amended March 23,
1995, AND on appeal after remand, In re Jarrett, 103 F.3d 138 (9th Cir. 1996).

Appellants’ claims remanded for consideration on merits where notice of appal filed after
bankruptcy court’s oral decision but before entry of formal order in docket

In re Delaney, 29 F.3d 516, 518 (9th Cir. 1994)

Parties have an affirmative duty to ‘“monitor the dockets to inform themselves of the entry
of orders they may wish to appeal.’...In re Sweet Transfer & Storage, Inc. , 896 F.2d 1189, 1193
(9th Cir. 1990) (superseded by Rule as stated in In re Arrowhead Estates Development) lack of
notice of an entry of an order is not a ground by itself to warrant finding an otherwise untimely
appeal to be timely. See B.R. 9022, Zurich Ins. Co. v. Wheeler, 838 F.2d 338, 340 (9th Cir.
1988).

In re Mouradick, 13 F.3d 326, 329 (9th Cir. 1994)

Order of bankruptcy court extending time to file notices of appeal before the 10 day limit
in B.R. 8002(c) did not excuse appellant’s failure to file notices of appeal within the time stated
in the rule.

13



APPOINTMENT OF PROFESSIONALS

In re AFI Holding, Inc., 355 B.R. 139 (9th Cir. BAP 2006)

Chapter 7 trustee had a material conflict of interest and thus was not disinterested as
required by § 701(a)(1) where she previously represented insiders of the debtor. Totality of
circumstances test applied. Failure to disclose all connections and appearance of inpropriety
also supported her removal from the case.

In re Triple Star Welding, 324 B.R. 778 (9th Cir. BAP 2005)

Chapter 11 debtor’s attorney who failed to file a Rule 2014 statement of disinterestedness
was not entitled to any fees absent full disclosure. The court had no discretion to waive this
requirement. Furthermore, the court should have consider potential conflicts and receipt of a
possible preference, which did not need to be addressed through an adversary proceeding.

In re Maximus Computers, Inc., 278 B.R. 189 (9th Cir. B.A.P. 2002)

Court erred in allowing creditor's counsel to represent the trustee, where firm failed to
fully disclose its compensation arrangement with the creditor and whether the firm would
continue to represent creditor. Firm might have been able to represent creditor in pursuing
actions on behalf of the trustee under 503(b)(3)(B).

In re S.S. Retail Stores Corp., 216 F.3d 882 (9th Cir. 2000)

United States trustee originally objected to counsel for the debtor's appointment on the
grounds that they were not disinterested, because one of their partners had been an assistant
secretary of the debtor. The bankruptcy court found the firm to be qualified. That decision was
affirmed by the bankruptcy appellate panel, but the appeal to the Ninth Circuit was dismissed as
not from a final order. The firm thereafter received fees of over $200,000. Once the case was
closed, the United States trustee appealed the final fee award on the grounds that the firm should
not have been appointed. Held: Disgorgement would not be equitable, where the firm made full
disclosure, engaged in no impropriety, and the United States trustee did not seek a stay of the
order allowing its appointment.

In re Capitol Metals Co., Inc., 228 B.R. 724 (9th Cir. B.A.P. 1998)
Financial company may not serve as debtor’s post-petition financial adviser after
company’s principal functioned as debtor’s prepetition chief financial officer.

In re S.S. Retail Stores Corporation, 211 B.R. 699, 702 (9th Cir. B.A.P. 1997)
Attorney’s disqualification from case because he was not disinterested was not

14



attributable to his law firm.

In re Mehdipour, 202 B.R. 474 (9th Cir. Cir. B.A.P. 1996), aff’d, 139 F.3d 1303 (9th Cir. 1998)
Payment of broker’s commission as administrative expense was defacto approval of
broker’s employment

In re Bibo, Inc., 76 F.3d 256 (9th Cir. Cir. 1996), cert. denied sub nom. Fukutomi v. U.S.
Trustee, 117 S. Court. 69 (1996).
Bankruptcy court has authority to appoint Chapter 11 trustee sua sponte

In re Martech USA, Inc., 188 B.R. 847 (9th Cir. B.A.P. 1995), aff’d, 90 F.3d 408 (9th Cir. 1996)

The creditors in a bankruptcy case pending in Alaska elected Pardo, a New York
resident, to serve as Chapter 7 trustee. Just prior to the election, Pardo entered into an oral,
month-to-month lease of an office in Alaska. The lessor was Pardo’s Alaska counsel. Pardo
visited his Alaska office for the first time on the morning that he was elected.

The B.A.P. held that Pardo was ineligible to serve as trustee because he did not have an
office in Alaska within the meaning of the bankruptcy code § 321(a)(1). In so holding the
B.A.P. stated that a site which an individual rents for the sole purpose of allowing him an active
role in one specific bankruptcy case is not to be considered that person’s office under
Bankruptcy Code § 321(a)(1).

In re Atkins, 69 F.3d 970, 975 (9th Cir. 1995)

Court may enter nunc pro tunc order without showing under all 9 Crest Mirror factors if
there is a showing of exceptional circumstances: 1) satisfactorily explain failure, 2) demonstrate
benefit to the estate in a significant manner.

In re Larson, 174 B.R. 797 (9th Cir. B.A.P. 1994)

Given emergency nature of services performed during pre-appointment period, the short
time between commencement of services and court appointment, the small sum in question and
the benefit of the services to the estate, the bankruptcy court neither abused its discretion nor
committed clear error in finding the objection regarding retroactive billing to be without merit.

In re CIC Inv. Corporation., 175 B.R. 52 (9th Cir. B.A.P. 1994)
Attorney with prepetition claim against bankruptcy debtor absolutely barred from
representing debtor as general counsel (In re Marro (1st Cir.) distinguished.

In re Occidental Financial Group, Inc., 40 F.3d 1059, 1062-63 (9th Cir. 1994)
Undisclosed representation of principals who were creditors in Chapter 11 required
disgorgement of fees - no quantum meruit

In re Reimers, 972 F.2d 1127 (9th Cir. 1992)

Bankruptcy court only change terms of contingent fee agreement in the event of
unforeseen circumstances that renders the agreement unreasonable.

15



In re Haley, 950 F.2d 588 (9th Cir. 1991)
Real estate broker not entitled to recover commission because court approval to act as
Broker for sale of debtors’ property had not been obtained

In re Downtown Inv. Club 111, 89 B.R. 59 (9th Cir. B.A.P. 1988)
Representation of general partner and debtor equals a conflict of interest under the facts.

In re Downtown Investment Club 111, 89 B.R. 59, 63 (9th Cir. B.A.P. 1988)

*a nunc pro tunc order is improperly sought when the employment, due to an attorney’s
mere negligence or inadvertence, has not yet been court approved. Allowing a judge to limit
nunc pro tunc orders to extraordinary circumstances will deter attorneys from general
nonobservance of 8327. *“ But excusable or explained negligence may justify nunc pro tunc.

In re Crest Mirror & Door Co., Inc., 57 B.R. 830 (9th Cir. B.A.P. 1986)
9 part test

16



ARBITRATION

In re Gurga, 176 B.R. 196 (9th Cir. B.A.P. 1994)
Bankruptcy court must enforce agreement to arbitrate a claim that is noncore

17



ASSIGNMENT OF RENTS

In re Scottsdale Medical Pavilion. 52 F.3d 244 (9th Cir.1995), aff’g. 159 B.R. 295 (9th Cir.
B.A.P. 1993)

(Az. law) because creditor properly perfected security interest in rents, prepetition rents
constituted cash collateral

In re Days California Riverside Ltd. Partnership, 27 F.3d 374 (9th Cir.1994)

Postpetition hotel revenues, encumbered by a prepetition trust deed and security interest
are ‘proceeds, product, offspring, rents or profits” under 8552(b). A major premise of hotel
financing is the stream of revenues. Hotel room charges are held to be ‘rents’ for security
purposes and thus subject to the lender’s prepetition lien. However, the net revenues, after
allocation of expenses, derived form food and beverage service are not ‘rents.” See also In re
San Francisco Drake Hotel Assocs., 131 B.R. 156 (Bankr. N.D. Cal. 1991), aff’d, 147 B.R. 538
(N.D. Cal. 1992).

18



ATTORNEY -Discipline; conflicts of interest; attorney/client

In re Lehtinen, 332 B.R. 404 (9th Cir. 2005)

Court’s three month suspension of attorney for numerous acts of misconduct may have
been warranted, but the court wrongly failed to consider mitigating and aggravating factors
under the ABA standards as adopted in In re Crayton, infra.

In re Rindlisbacher, 225 B.R. 180 (9th Cir B.A.P. 1998)
Ethical and attorney-client obligations barred attorney from raising former client’s
undisclosed income as grounds for denial of client’s discharge in bankruptcy.

In re Crayton, 192 B.R. 970 (9th Cir B.A.P. 1996) - disbarment
Permanent bar against bankruptcy practice in district reversed. Chapter. 11 bar left in
place.

U.S. v. Blackman, 72 F.3d 1418 (9th Cir. 1995), cert. denied, 117 S. Court. 275 (1996)
1. Federal common law of attorney client privilege applies under FRE
2. General Rule: Client I.D. and nature of fee arrangement not protected

In re America West Airlines, 40 F.3d 1058 (9th Cir. 1994)
Under 28 U.S.C. 1654, corporations and partnerships must be represented by attorneys

Admiral Ins. Co. v. U.S. District. Court for District. of Arizona, 881 F.2d 1486 (9th Cir. 1989) -
attorney-client privilege
Elements of privilege - no unavailability exception

In re Glad, 98 B.R. 976 (9th Cir. B.A.P. 1989)
(‘what' constitutes the practice of law)

In re Edsall, 89 B.R. 772 (Bankr. N.D. Ind. 1988)
Attorney not permitted to withdraw from representing debtor in dischargeability action -
failure to receive payment not grounds

U.S. v. Summet, 862 F.2d 784 (9th Cir. 1988)
Censure of attorney for in-court misconduct

Merle Norman Cosmetics, Inc. v. U.S. District. Court, Cent. District of California, 856 F.2d 98

(9th Cir. 1988)
Disqualification - conflict of interest standard

19



AUTOMATIC STAY
362(a)--In general

In re Johnson, 346 B.R. 190, 194 (9th Cir. BAP 2006)
Bankruptcy court has jurisdiction to annul the stay and impose sanctions for its violation
even after the case is dismissed.

In re Sewell, 345 B.R. 174, 182 (9th Cir. BAP 2006)

“Debtors’ case was reinstated and the automatic stay was reimposed as of the time the
Reinstatement Order was docketed, not when it was signed. . . The bankruptcy court had
discretion to determine when Debtors’ case was reinstated and the automatic stay was
reimposed.” Foreclosure sale was allowed to stand, as it occurred between the time the case was
dismissed and the reinstatement order was docketed.

In re Tippett, 338 B.R. 82 (9th Cir. BAP 2006)
Debtor-initiated transfers are outside the scope of the automatic stay.

Lockyer v. Mirant Corp., 398 F.3d 1098 (9th Cir. 2005)
District Court had jurisdiction to decide whether automatic stay applied to a proceeding
pending before it.

In re Umali, 345 F.3d 818 (9th Cir. 2003)
Bankruptcy petition filed in violation of court-imposed 180-day bar did not trigger
automatic stay, since it was void.

40235 Washington St. Corp. v. Lusardi, 329 F.3d 1076 (9th Cir. 2003), cert. denied, 124 S.Ct.
469 U.S. 2003)

Section 549(c) is not an exception to 8 362. It is designed to protect purchasers from the
debtor, whereas 362 is designed to protect the debtor.

In re Allen, 300 F.3d 1055 (9th Cir. 2002)

Chapter 11 plan which did not incorporate pre-confirmation 8 362 stipulation and order
was properly confirmed, where stipulation did not recite that it would be binding on the debtor in
a chapter 11 plan.

In re Canter, 299 F.3d 1150 n. 4 (9th Cir. 2002)
“Because the stay under 8 362 is “automatic” and “self-executing” only upon filing of a
bankruptcy petition, no authority exists for “reinstating” an automatic stay that has been lifted.”

In re Mitchell, 279 B.R. 839 (9th Cir. B.A.P. 2002)
The bona fide purchaser defense of 8 549 (c) to a trustee’s action to avoid a postpetition
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transfer does not provide an exception to the automatic stay. Purchaser out of a foreclosure that
occurred a day after bankruptcy filed violated § 362.

In re Bibo, Inc., 200 B.R. 348 (9th Cir. B.A.P. 1996), opinion vacated, 139 F.3d 659 (9th Cir.
1998)

Debtor’s subordinate lien interest in property precluded senior lien holder from
foreclosing on property - 8 362

In re Del Mission Limited, 98 F.3d 1147 (9th Cir. 1996)
State violated automatic stay by knowingly retaining disputed taxes after bankruptcy
court ordered them repaid

Citizens Bank of Maryland v. Strumpf, 116 S.Ct. 286 (1995)
Administrative hold is not a setoff, i.e., no violation of stay

In re Ramirez, 183 B.R. 583 (9th Cir. B.A.P. 1995)

Property seized under pre-petition-bankruptcy judgment levy remains part of bankruptcy
estate for purposes of automatic stay

1. Client files are property of attorney’s estate

2. Stay applied even after completion of levy

3. Test for willful violation of stay

4. Damages measured from time files removed from office

Bigelow v. C.I.R., 65 F.3d 127 (9th Cir. 1995)

Tax court proceedings to resolve a disputed notice of deficiency and assertion of
overpayment following a bankruptcy court order of discharge did not constitute an “act against
property of the bankruptcy estate’ and did not violate the stay

Delpit v. Comm’r Internal Revenue Service, 18 F.3d 768 (9th Cir. 1994)
Stay applies to appeal from Tax court judgment regarding debtor’ alleged tax deficiency

Hillis Motors, Inc. v. Hawaii Auto. Dealer’s Ass’n, 997 F.2d 581 (9th Cir. 1993)
Revocation of certificate of incorporation violated automatic stay even though it occurred
post-confirmation

In re Glasply Marine Industries, Inc., 971 F.2d 391 (9th Cir. 1992)
Postpetition real estate taxes are subject to the automatic stay

In re Schwartz, 954 F.2d 569 (9th Cir. 1992)
(IRS tax assessment and lien made in violation of 362 is void, not voidable

In re Advanced Ribbons & Office Products v. U.S. Interstate Distrib., 125 B.R. 259 (9th Cir.

B.A.P. 1991)
Foreclosure on stock of guarantor in debtor not a violation of 523(a)(6)
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In re Abrams, 127 B.R. 239 (9th Cir. B.A.P. 1991)
Failure to return property after knowledge of bankruptcy is willful violation

In re Gustafson, 111 B.R. 282 (9th Cir. B.A.P. 1990), reversed on 11th Amendment grounds, 934
F.2d 216 (9th Cir. 1991)
(Student loan - stay applies to presumptively nondischargeable debts)

Globe Investment & Loan Co., Inc., 867 F. 2d 556 (9th Cir. 1989)
(1) Non-creditor mortgagee had no standing to assert stay violation
(2) stay does not provide protection to creditors

Matter of Lockard, 884 F.2d 1171 (9th Cir. 1989)
(Rejecting Piccinin, i.e., unusual circumstances exception to general rule that 362 does
not cover non-debtors.)

In re Teerlink Ranch Ltd., 886 F.2d 1233 (9th Cir. 1989)
(Stay n/a to court having jurisdiction over debtor)

In re Shamblin, 890 F.2d 123 (9th Cir. 1989)

(1) IRS tax sale in violation of stay is void, not voidable

(2) questionable whether stay could ever be annulled retroactively
In re Krueger , 88 Bankr 238 (9th Cir. B.A.P. 1988)

(Ch 13 case dismissed without due process, thus stay never lifted, thus foreclosure sale
void.)

§ 362(a) and Abandonment

Catalano v. CIR, 279 F.3d 682 (9th Cir. 2002)

An order lifting or modifying the automatic stay by itself does not constitute a de facto
abandonment of the property of the estate. Procedures under § 554 must be followed before
property is legally abandoned.

§ 362(a)--Annulment

In re Fjeldsted, 293 B.R.12 (9th Cir. B.A.P. 2003)

Finding of bona fide purchaser status under § 549(c) is not sufficient cause to annul the
stay under a “balancing of the equities” test. Court suggests 12 factors to examine in
determining whether to annul.

In re Cady, 266 B.R. 172 (9th Cir. B.A.P. 2001), aff'd, 315F.3d 1121 (9th Cir. 2003)

1) Balance of the equities supported denial of retroactive annulment of the stay;

2) Creditor did not violate the automatic stay by filing a nondischargeability abstract of
judgment, since under state law it created no lien on estate property, and since there was no stay
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in effect when the property was abandoned to the debtor upon closing of the case.

In re National Environmental Waste Corp., 129 F.3d 1052 (9th Cir. 1997)

Standards for annulling the stay - Factors

1) How much notice the creditor had of filing

2) Did debtor assert it as a defense

3) Would Court have lifted stay anyway

4) Egregiousness of creditor’s conduct

Here, retroactive annulment of automatic stay is supported by debtor’s long delay in
objecting to substantial notice of contract’s termination relied on by debtor in obtaining
confirmation of reorganization plan.

In re Kissinger, 72 F.3d 107 (9th Cir. 1995)

Court does not abuse its discretion in granting retroactive annulment of automatic stay
where bankruptcy petition filed during recess in action against debtor.

Retroactive relief should only be granted in extreme circumstances, In re Shamblin, 890
F.2d 123, 128 (9th Cir. 1989)

§ 362(a)--Interplay with Cal. law

In re Nghiem, 264 B.R. 557 (9th Cir. B.A.P. 2001), cert. denied, 539 U.S. 905 (2003)

Lender not required to give additional actual notice of foreclosure sale after bankruptcy
case was dismissed, where lender had orally postponed sale during pendency of case as required
by state law._In re Tome, 113 B.R. 626 (Bankr. C.D. Cal. 1990) rejected.

In re Bebensee-Wong, 248 B.R. 820 (9th Cir. B.A.P. 2000)

Recording of trustee's deed 14 days after foreclosure sale and 2 days after bankruptcy
petition was filed related back to the time and date of the sale under Cal. Civ. Code § 2924h(c),
and did not violate the automatic stay . (Court distinguishes case where foreclosure sale occurred
after bankruptcy petition filed, implying that in that situation, the sale would be void.)

In re Hilde, 120 F.3d 950 (9th Cir. 1997)
Under California law, judgment creditor need not “perfect” lien created by service on
debtor of order to appear for examination to defeat avoidance of lien by bankruptcy trustee.

8§ 362(a)--Lawsuits and collection efforts

Eskanos & Adler, P.C. v. Leetien, 309 F.3d 1210 (9th Cir. 2002)
Under § 362(a), the prohibition against continuation of judicial actions requires that the
action be automatically dismissed or stayed, and not merely that it not be pursued.

In re Arneson, 282 B.R. 883 (9th Cir. B.A.P. 2002)

The automatic stay applies to collection efforts on a dischargeability judgment rendered
in a previous bankruptcy case.
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In re LPM Corp., 300 F.3d 1134 (9th Cir. 2002)

Bankruptcy court order requiring immediate payment of post-petition rent as an
administrative priority did not relieve the landlord of the necessity of obtaining relief from the
automatic stay before proceeding with a writ of execution.

In re Baldwin Builders, 232 B.R. 406 (9th Cir. B.A.P. 1999)
Bankruptcy creditor’s post-petition suits to enforce pre-petition mechanic’s lien violated
automatic stay.

In re Way, 229 B.R. 11 (9th Cir. B.A.P. 1998)
Post-petition dismissal of debtor’s pre-petition state court lawsuit did not violate
automatic stay.

In re Luz International, Ltd., 219 B.R. 837 (9th Cir. B.A.P. 1998)
Bankruptcy court erred in electing to decide merits of complex multi-party setoff claim in
hearing on underwriter’s motion for relief from automatic stay

In re Turner, 204 B.R. 988 (9th Cir. B.A.P. 1997)
Municipal court judgment may be void for having been entered in violation of
bankruptcy stay.

In re Conejo Enterprises, Inc., 96 F.3d 346 (9th Cir. 1996)
Bankruptcy court did not abuse discretion in failing to lift stay to allow remanded state
court action to go forward where claimant filed a proof of claim.

Parker v. Bain, 68 F.3d 1131 (9th Cir. 1995)

1.) Stay prevents an appeal by a debtor when the action or proceeding below was against
the debtor

2.) Appeal on a claim by the debtor against another is not stayed

3.) Appeal on counterclaim against debtor is stayed

Dean v. Trans World Airlines, 72 F.3d 754 (9th Cir. 1995), cert. denied, 519 U.S. 863 (1996)

Post-filing dismissal of action against bankruptcy debtor violates automatic stay where
decision to dismiss requires court to first consider other issues presented by or related to
underlying case.

In re White, 186 B.R. 700 (9th Cir. B.A.P. 1995)

Although debtor is stayed from appealing an adverse judgment where the action was
brought against him, the cross-defendant is not stayed from seeking a dismissal of debtor’s
cross-complaint.

In re Robbins, 964 F.2d 342 (4th Cir. 1992)
Lifting stay to liquidate claim in a divorce case.
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Noli v. C.I.R., 860 F.2d 1521 (9th Cir. 1988)
(\Validity of order from bench lifting stay on Tax Ct proceeding)

In re Cimarron Investors ,848 F.2d 974 (9th Cir. 1988)
(Interest - under secured creditor not entitled to interest to compensate for delay caused
by stay of foreclosure)

In re Kemble, 776 F.2d 802 (9th Cir. 1985)
Judicial economy alone justifies lifting stay to permit state ct lawsuit to proceed.

§ 362(a)-- Reopening

In re Aheong, 276 B.R. 233 (9th Cir. B.A.P. 2002)
Bankruptcy court properly reopened case and annulled stay based on debtor's delay in
raising the issue and failure to follow the local rule.

§ 362--State Court Authority

In re Dunbar, 245 F.3d 1058 (9th Cir. 2001)
State administrative law judge’s decision regarding scope of the automatic stay in
bankruptcy did not preclude independent review by bankruptcy court.

In re Gruntz, 202 F.3d 1074 (9th Cir. 2000) (en banc)
1) Only bankruptcy court has authority to finally determine whether the stay applies.
2) 8 362(b)(1) excepts all criminal proceedings from the stay, regardless of their purpose.

Hinduja v. Arco Products Co., 102 F.3d 987 (9th Cir. 1996)

Stipulated order for lifting automatic stay that incorporates terms of settlement does not
bar separate action for breach of stipulation or underlying agreement in district court. Trustee
was not required to seek enforcement of stipulation in bankruptcy court .

§ 362(b) Exceptions

Lockyer v. Mirant Corp., 398 F.3d 1098 (9th Cir. 2005)
California attorney general’s suit under the Clayton Act did not seek to protect the
pecuniary interest of the state, and thus fell under § 362(b)(4).

Allen v. Allen, 275 F.3d 1160 (9th Cir. 2002), aff’d in part, 23 Fed.Appx. 859 (9th Cir. 2002)
Action seeking modification of existing support award was exempt from the automatic
stay under § 362(b)(2)(A)(ii)

In re Chapman, 264 B.R. 565 (9th Cir. B.A.P. 2001)

Section 362(b)(4) does not stay a civil forfeiture action by the government brought under
21 U.S.C. §881(a)(7).
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In re First Alliance Mortgage Co., 263 B.R. 99 (9th Cir. B.A.P. 2001)
State’s prosecution to judgment of claims for civil penalties, attorney fees and restitution
under consumer laws is exempted under § 362(b)(4).

In re Berg, 230 F.3d 1165 (9th Cir. 2000)
Award of attorney fees imposed as a sanction under FRAP 38 for pursuing a frivolous
appeal excepted from the stay under § 362(b)(4).

In re Boggan, 251 B.R. 95 (9th Cir. B.A.P. 2000), cert. denied, 525 U.S. 826 (1998)
Creditor who retained possession of debtor's car in order to continue perfection of its
statutory repairman’s lien did not violate automatic stay pursuant to 8§ 362(b)(3).

In re Weisberg, 136 F.3d 655 (9th Cir. 1998)
Stockbroker need not seek relief from automatic stay to liquidate bankruptcy debtor’s
shares of stock pledged as collateral for “margin loan” § 362(b)(6)

In re Universal Life Church, 128 F.3d 1294 (9th Cir. 1997), cert. denied, 524 U.S. 952 (1998)

The Court of appeals affirmed a judgment of the district court and dismissed on appeal.
The court held that the IRS’ revocation of a religious-organization debtor’s tax-exempt status is
permissible under the police and regulatory power exception to the bankruptcy automatic stay
§ 362(b)(4).

NLRB v. Continental Hagen Corp., 932 F.2d 828 (9th Cir. 1991)
(NLRB action not affected by stay under § 362(b)(4))

National Labor Relations Board v. Continental Hagen Corporation., 932 F.2d 828 (9th Cir. 1991)
NLRB action not affected by automatic bankruptcy stay

In re Wade, 115 B.R. 222 (9th Cir. B.A.P. 1990) aff’d. 948 F.2d 1122 (1991)
Attorney’s state bar excepted from bankruptcy proceedings as governmental unit.
Assertion of counter claim in relief from stay motion procedurally improper

In re Poule, 91 B.R. 83, (9th Cir. B.A.P. 1988)
(state licensing bureau not stayed from imposing fine under 362(b)(4)

§ 362(d)

In re Johnson, 346 B.R. 190, 194 (9th Cir. BAP 2006)
In rem orders purporting to affect the stay in future cases are void.

In re Delaney-Morin, 304 B.R. 365 (9th Cir. B.A.P. 2003)

Bankruptcy court erred in granting relief from the stay because of postpetition defaults,
where the hearing was noticed as a nonevidentiary one, the nature of the defaults upon which the
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order was based were not alleged in the motion, the debtor was not present at the hearing, and
there was no competent evidence to support a finding of such defaults.

In re Duvar Apt., Inc., 205 B.R. 196 (9th Cir. B.A.P. 1996)
Debtor’s bad faith filing warranted lifting stay

In re Sun Valley Newspapers, Inc., 171 B.R. 71 (9th Cir. B.A.P. 1994)

(d)(2) standard - re effective reorg, is it patently unconfirmable? Does it have a realistic
chance of being confirmed? Plausible..probable...assured

Equity under (d)(2) = value less all encumbrances

In re CBJ Development, 202 B.R. 467 (9th Cir. B.A.P. 1996)
Combination hotel and bar was not “single asset real estate” and was therefore subject to
automatic stay

§ 362(h)

In re Ozenne, 337 B.R. 214 (9th Cir. BAP 2006)

Storage company that sold debtor’s personal property after being notified of his
bankruptcy filing committed willful violation of the automatic stay, since under Cal. Civil Code
§ 81980-1991, the debtor had the right to redeem it up to the time of sale. Standard for a willful
violation restated.

In re Williams, 323 B.R. 691 (9th Cir. BAP 2005), aff’d, 204 Fed. Appx. 582 (9th Cir. 2006).
Debtor may be entitled to damages for willful violation of the automatic stay, even
though the stay was subsequently annulled.

In re Peralta, 317 B.R. 381 (9th Cir. BAP 2004)

“It is settled that the “willfulness test” for automatic stay violations merely requires that:
(1) the creditor know of the automatic stay; and (2) the actions that violate the stay be
intentional. . . .No specific intent is required; a good faith belief that the stay is not being
violated *is not relevant to whether the act was ‘willful” or whether compensation must be
awarded.” In re Goodman, 991 F.2d 613, 618 (9th Cir.1993).

In re Hayden, 308 B.R. 428 (9th Cir. B.A.P. 2004)
Towing company did not willfully violate automatic stay by failing to return debtor’s
impounded car, where statew of Washington gave the company a lien for towing and storage.

In re Dawson, 390 F.3d 1139 (9th Cir. 2004)
Damages for emotional distress caused by willful violations of the automatic stay are
available under § 362(h).

In re Stinson, 295 B.R. 109 (9th Cir. B.A.P. 2003)
1. Court properly prorated fees based on proportion of claims upon which debtor
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prevailed, where debtor’s counsel was given two opportunities to correct her inadequate fee
application, but failed to do so;
2. In the absence of significant economic loss, emotional distress damages are improper.
3. Court properly balanced the equities in denying punitive damages.

In re Campion, 294 B.R. 313 (9th Cir. B.A.P. 2003)
Collection company that knows of automatic stay but whose computer mistakenly sends
a collection notice willfully violates the automatic stay, entitling the debtor to attorney fees.

In re Dyer, 322 F.3d 1178 (9th Cir. 2003)

“Serious” punitive damages may not be awarded under § 105 for civil contempt of the
automatic stay by entities who are not individuals. Only compensatory sanctions, attorney fees
and compliance with the stay may be awarded.

In re Roman, 283 B.R. 1 (9th Cir. B.A.P. 2002)

Attorneys fees are a part of the actual damages allowed by the statute. The debtor has a
duty to mitigate the amount of fees incurred. Sanctions may not be awarded under both § 362(h)
and § 105.

In re Colortran, Inc., 210 B.R. 823 (9th Cir. B.A.P. 1997), aff’d in part, vacated in part, 165 F.3d
35 (9th Cir. 1998)

Freight forwarder willfully violated automatic stay by withholding bankruptcy debtor’s
shipment.

In re McHenry, 179 B.R. 165 (9th Cir. B.A.P. 1995)
Technical violation of the stay did not warrant actual or punitive damages

In re Davis, 177 B.R. 907 (9th Cir. B.A.P. 1995)
Debtor’s damages action for violation of automatic stay does not become moot because
underlying case dismissed

Havelock v. Taxel (In re Pace), 56 F.3d 1170 (9th Cir. B.A.P. 1995), aff’d. in part, vacated in
part., 67 F.3d 187 (9th Cir. 1995)

Under 8§ 105 stay applies to unscheduled assets even though case closed. Trustee could
recover attorney fees and costs under 362(h) as an “individual”.

“A trustee in bankruptcy is not an “individual” and thus may not recover damages under
362(h) but may seek sanctions under bankruptcy code §105(a).

In re Cascade Roads, Inc., 34 F.3d 756 (9th Cir. 1994)
U.S. is not covered by 362(h); while civil contempt power may not exist in bankruptcy
court, sanctions power does.

In re Goodman, 991 F.2d 613 (9th Cir. 1993)
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Standard for willful violation; 362(h) applies only to individuals, but civil contempt
available

In re Stainton, 139 B.R. 232 (9th Cir. B.A.P. 1992)
When willful violation found, court must award debtor all reasonable fees

In re Pinkstaff, 974 F.2d 113 (9th Cir. 1992)
IRS liable for damages under 362(h); no sovereign immunity under 106(a), at least where
IRS has filed a claim

In re Bulson, 117 B.R. 537 (9th Cir. 1990), aff’d. 974 F.2d 1341 (9th Cir. 1992)
Award of atty fees to debtor for wilful violation by IRS of stay.

In re Bloom, 875 F.2d 224 (9th Cir. 1989)
Standard. for finding willful violation of stay - damages and interest

In re Taylor, 884 F.2d 478 (9th Cir. 1989)
(1) damages for violation - 362(h)
(2) res judicata - stay lift order may be res judicata in subsequent case,
see In re Taylor, 77 B.R. 237 (9th Cir. B.A.P. 1987) criticized.

In re Zumbrun, 88 B.R. 250 (9th Cir. B.A.P. 1988)
§ 362 (h) sanctions
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AVOIDING POWERS - §§ 544, 546, 550

In re Deuel, 361 B.R. 509 (9th Cir. BAP 2006)

Under 8 544(a)(3), the trustee is not deemed to have constructive notice “as of
commencement of the case” from bankruptcy documents filed after the case is commenced.
Professional Investment, 955 F.2d 623 (9th Cir. 1992) distinguished.

In re Incomnet, Inc., 299 B.R. 574 (9th Cir. B.A.P. 2003)
In one-step, non-conduit case, defendant was “initial transferee” even though it was
heavily regulated by the FCC, and was thus subject to preference avoidance.

In re Cohen, 300 F.3d 1097 (9th Cir. 2002)

Person listed as the purchaser on a cashier's check was not the initial transferee, where
someone else was the actual purchaser. Payee of the check was the initial transferee, and as such,
was strictly liable for the transfer under §§ 550 and 548.

In re First T.D. & Investment, Inc. 253 F.3d 520 (9th Cir. 2001)
Assignment of collateral notes and trust deeds to investors may be perfected in California
without possession and thus cannot be avoided under the strong arm clause.

In re Mizudo, 223 F.3d 1050 (9th Cir. 2000)
Statute of limitations in pre-1994 § 546 did not begin to run until trustee appointed,
where foreign estate administrator was neither a trustee nor debtor in possession.

In re Parmetex, Inc., 199 F.3d 1029 (9th Cir. 1999)
Statute of limitations under pre-1994 version of Bankruptcy Code began running from
date of appointment of interim trustee.

Inre P.R.T.C., Inc., 177 F.3d 774 (9th Cir. 1999)
Chapter 7 trustee can transfer avoiding actions to third parties, as long as they are acting
in the common interests of all creditors.

In re Harvey, 222 B.R. 888 (9th Cir. B.A.P. 1998)

Bankruptcy trustee as bona fide purchaser could avoid creditors’ unsecured and
unrecorded interests in property where vague and inconsistent language in schedules failed to
provide notice.

In re Sale Guaranty Corp., 220 B.R. 660 (9th Cir. B.A.P. 1998), aff’d, 199 F.3d 1375 (9th Cir.
2000)

Property held in resulting trust, and trustee had constructive knowledge of trust. Thus,
transfers unavoidable under § 544 (a)(3)

In re Varner, 219 B.R. 867 (9th Cir. B.A.P. 1998)
Creditor’s failure to include debtor in possession’s social security and driver’s license
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numbers on abstract of judgment did not render judgment lien avoidable

We conclude as a matter of law that a debtor in possession cannot avoid a judgment
creditor’s lien under § 544(a)(3) when the creditor recorded an abstract of judgment pursuant to
California Code of Civil Procedure § 674(a), listed the debtor’s social security and driver’s
license numbers as “unknown” and had no knowledge of the social security and driver’s license
numbers at the time the abstract was recorded or at any time prior to the bankruptcy filing.
Accordingly, we reverse and direct the bankruptcy court to enter judgment | favor of the
creditor.

In re Video Depot, 127 F.3d 1195 (9th Cir. 1997)

The court of appeals affirmed a judgment of the district court. The court held that under
§ 550(a) of the Bankruptcy Code, a bankruptcy trustee can recover a corporate debtor’s pre-
petition payment by cashier’s check to a controlling principal’s creditor

In re Megafoods Stores, Inc., 210 B.R. 351 (9th Cir. B.A.P. 1997), aff’d in part, vacated in part,
163 F.3d 1063 (9th Cir. 1998)

1. Debtor’s commingling of unremitted retail sales taxes with personal funds no bar to
creation of statutory trust in favor of taxing authority

2. 8550 and conduit theory

3. State law controls interest rate because property is not part of bankruptcy estate.

In re Hamilton Taft & Company, 114 F.3d 991 (9th Cir. 1997)
Bankruptcy trustee cannot avoid stockbroker’s pre-petition transfer of security to third
party in debtor’ direction in reverse repurchase transaction

In re Dominion Corporation, 199 B.R. 410 (9th Cir. B.A.P. 1996)
Brokerage firm acted as conduit and not as transferee in principal’s diversion of
bankruptcy estate assets

In re Marino (Dye v. Rivera), 193 B.R. 907 (9th Cir. B.A.P. 1996), aff’d 117 F.3d 1425 (9th Cir.
1997)
Constructive notice - § 544

In re Lucas Dallas, Inc.,185 B.R. 801 (9th Cir. B.A.P. 1995) 8550
“[T]he principal of a corporate debtor does not become a ‘transferee’ by the mere act of
causing the debtor to make a fraudulent transfer.”

In re Presidential Corporation, 180 B.R. 233 (9th Cir. B.A.P. 1995)
Seller’s agent does not become “initial transferee” of purchase money received through
escrow from corporate debtor for benefit of buyer - § 550

Loo v. Martinson (In re Skywalkers, Inc.), 49 F.3d 546 (9th Cir. 1995)

Section 550(c) does not preclude trustee from both 1) avoiding vendor’s lien on liquor
license and 2) recovering preferential payment made to vendor for the license. Avoidance of the
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lien was not a satisfaction of preference claim. Fact that the estate retained license and received
proceeds of sale was of no consequence to preference action. Vendor still retained an unsecured
claim for the amount owed to her

In re Acequia, Inc. 34 F.3d 800 (9th Cir. 1994)

Once a creditor with an allowable claim has been located, the trustee has an unlimited
right to involve state law avoiding powers under 544(b). The amount is governed by 550 and is
not limited by what creditors will receive in a plan.

In re Weisman, 5 F.3d 417 (9th Cir. 1993)
Inquiry or constructive notice - § 544(a)(3)

In re Software Centre Int’l Inc., 994 F.2d 682 (9th Cir. 1993)
2 yr state of 546(a) applies to debtor-in-possession

Inre Kim, 161 B.R. 831 (9th Cir. B.A.P. 1993)
Actual knowledge by debtor-in-possession is irrelevant under 544(a)(3); no constructive
notice given on abstract

In re Thomas, 147 B.R. 526 (9th Cir. B.A.P. 1992), aff’d. 32 F.3d 572 (9th Cir. 1994), cert.
denied, 513 U.S. 1079 (1995)

Huber also argues that § 544(a)(3) cannot apply because the property is impressed with a
constructive trust and, as such, it is not property of the estate under § 541(d), to which a trustee’s
avoidance powers may apply. While some case authorities support Huber’s contentions, see In
re Quality Holstein Leasing, 752 F.2d 1009, 1013 (5th Cir. 1985), the Ninth Circuit has
specifically rejected this reasoning. See Seaway Express, 912 F.2d at 1128-29, Tleel, 876 F.2d
at 772-773. Under the law in this circuit § 541(d) does not stand as a bar to the avoidance of an
equitable interest, including a constructive trust interest, in real property under 8 544(a)(3), id.
Rather § 544 (a)(3) allows the trustee to avoid such interest to the same extent that they could be
avoided by a bona fide purchaser under state law.

Under California law, a bona fide purchaser without actual or constructive notice takes
free of a prior equitable interest or constructive interest. Rafferty v.. Kirpatrick, 29 Cal. App. 2d
503, 507-508 (1938), Tleel, 876 F.2d at 771-72. Section 544(a)(3) makes a trustee’s
actual knowledge irrelevant. See Tleel; Constructive notice, however, will preclude avoidance
under 8 544(a)(3). In re Probasco, 839 . F.2d 1352, 1354-55 (9th Cir. 1988) Whether the trustee
can avoid Huber’s constructive trust interest in the property under 8 544(a)(3) therefore, turns
upon whether the trustee had constructive or inquiry notice of that interest.

Huber’s occupancy of the property did not provide constructive notice, since she
occupied it with the debtor/titleholder

In re Raitan, 139 B.R. 931 (9th Cir. B.A.P. 1992)

1. C.C.P. § 708.320 does create a lien on partnership property upon the issuance of a
charging order

2. Security interest in stock may have been perfected upon the holder of such stock;
notice of plaintiff’s interest may have held it as a bailee
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In re Professional Investment Properties of America, 955 F.2d 623 (9th Cir. 1992), cert. denied,
506 U.S. 818 (1992)

Creditor’s filing of involuntary petition put trustee on inquiry notice of creditor’s interest
in unrecorded instruments

In re Lendvest Mortgage, Inc., 119 B.R. 199 (9th Cir. B.A.P. 1990); see also In re Lendvest
Mortgage, 42 F.3d 1181 (9th Cir. 1994)

(Where the def/dtr assumed all risk of loss and only the right to proceeds ( but not the
DOT) were assigned to plaintiff, transaction was not a sale)

In re Dietz, 914 F.2d 161 (9th Cir. 1990)
§ 550(b)

In re Seaway Express Corp., 105 B.R. 28 (9th Cir. B.A.P. 1989), aff’d. 912 F.2d 1125 (9th Cir.
1990)
(Constructive trusts - trustee has power to avoid notwithstanding 541(d))

In re Heides, 915 F.2d 531 (9th Cir. 1990)
(Failure to perfect security interest in real estate contract subordinated interest to that of
trustee)

In re Mill Street, Inc.. 96 B.R. 268 (9th Cir. B.A.P. 1989)
Assignee of debt for collection is an “initial transferee” - § 550

In re Probasco, 839 F.2d 1352, 1354-55 (9th Cir. 1988)

Under cal law, bfp takes free of prior equitable interest or constructive trust interest.
Section 544(a)(3) makes a trustee’s actual knowledge irrelevant - see Tleel, 876 F.2d 771-772.
Constructive notice, however, will preclude avoidance under section (a)(3) see in re Probasco,
839 F.2d 1352 (9th Cir. 1988). Whether the Trustee can avoid Huber’s constructive trust interest
in the property under 544(a)(3) turns upon whether the trustee had constructive or inquiry notice
of the interest. However, Huber’s occupancy of the property did not provide constructive notice
because she occupied it with the debtor/title holder...In re Thomas, (9th Cir. B.A.P. (1992)
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CASH COLLATERAL & POST-PETITION FINANCING 8364

In re Harbin, 486 F.3d 510, 514 (9th Cir. 2007)

“...[W]e conclude that under limited circumstances, a bankruptcy court may exercise its
equitable powers to grant retroactive approval of a post-petition financing transaction pursuant to
11 U.S.C. 8364(c)(2).

In re Cooper Commons, LLC, 430 F.3d 1215 (9th Cir. 2005)

A post petition lender could agree to reimburse the chapter 11 trustee’s fees and expenses
without also agreeing to pay for the debtor’s attorneys under 8507(a)(1). Further, the debtor’s
attorneys had no standing to challenge the financing under 8364(e), since they did not obtain a
stay of the order pending appeal.

In re ProAlert LLC, 314 B.R. 436 (9th Cir. B.A.P. 2004)
Debtor could use cash collateral to pay administrative expenses under § 363 without
having to prove entitlement to surcharge the secured creditor’s collateral under § 506(c).

In re Stanton, 248 B.R. 823 (9th Cir. B.A.P. 2000), aff'd,285 F.3d 888 (9th Cir. 2002), as
amended, 303 F.3d 939 (9th Cir. 2002)

Debtors were guarantors on a factoring arrangement for their business. As additional
security for payment, they pledged their house as security. The debtors subsequently filed a
chapter 7 case. They continued their business's factoring arrangement, and incurred additional
indebtedness that was not covered by the business's assets. The chapter 7 trustee sold their
house, but the factor asserted its security interest in the proceeds in the amount of over $244,000
for postpetition indebtedness incurred by the nondebtor business.

Held: The factor's lien on the house was not avoidable under 8 549, and the debtors were not
required to seek court approval as to the postpetition encumbrances on their house under § 364.

In re Hotel Sierra Vista Limited Partnership, 112 F.3d 429 (9th Cir. 1997)

Proof of extent of secured creditor’s interest in post-petition room revenues of debtor
hotel requires pro rata allocation of hotel’s operating expenses

Case remanded to determine amount of claim under Days California, 27 F.3d 374 (9th
Cir. 1997)

Scottsdale Medical Pavilion v. Mutual Benefit Life Inc. Co. (In re Scottsdale Medical Pavilion),
52 F.3d 244 (9th Cir. 1995), aff’g, 159 B.R. 295 (9th Cir. B.A.P. 1993).

Secured creditor had an immediately perfected security interest in rents upon the petition
date from prepetition collection of rents, which constituted cash collateral under 8365(a) and was
thus entitled to adequate protection.

In re Sunnymead Shopping Center Company, 178 B.R. 809 (9th Cir. B.A.P. 1995)

Secured creditor’s acceptance of adequate protection payments from cash collateral
securing real estate not violation of CA one-action rule
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In re Defender Drug Stores, Inc., 145 B.R. 312 (9th Cir. B.A.P. 1992)
Bankruptcy court has discretion to allow enhancement fee to lender as a part of
postpetition financing

In re Sun Runner Marine, Inc., 116 B.R. 712 (9th Cir. B.A.P. 1990), vacated in part, aff’d in
part, 945 F.2d 1089 (9th Cir. 1991)

364(e) - debtor not permitted to assume liability arising from unsecured nonexecutory
contract
In re Ames Dept Stores, Inc., 115 B.R. 34, 37 (S.D.N.Y. 1990)
In re Tenny Village Co., Inc., 104 B.R. 562, (D.N.H. 1989)

Freightliner Market Dev. Corp. v. Silver Wheel Freightlines, Inc., 823 F.2d 362 (9th Cir. 1987)
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CERCLA

In re Hanna, 168 B.R. 386, (9th Cir. B.A.P. 1994)
Clean-up costs arising solely from pre-petition releases of petrol products were not
entitled to administrative expense

In re Dant & Russell, 951 F.2d 246 (9th Cir. 1991)
Apportionment of CERCLA clean-up costs

In re Jensen, 127 B.R. 27 (9th Cir. B.A.P. 1991) aff’d. 995 F.2d 925 (9th Cir. 1993)
Environmental claims arise upon debtor's conduct

In re Bergsoe Metal Corp., 910 F.2d 668 (9th Cir. 1990)
Secured party that does not participate in mgmt of debtor is not an ‘owner’

Louisiana-Pacific v. ASARCO, 909 F.2d 1260 (9th Cir. 1990)
Traditional rules of states re: successor liability apply
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CHAPTER 7

In re Concannon, 338 B.R. 90 (9th Cir. BAP 2006)
Section 506(d) cannot be used by a chapter 7 debtor to strip off a wholly unsecured
nonconsensual lien.

In re Padilla, 222 F.3d 1184 (9th Cir. 2000)

1. Bad faith as a general proposition does not provide “cause” to dismiss a Chapter 7
petition under § 707(a).

2. Credit card “bust out” did not constitute cause under § 707(a).

In re Laskin, 222 B.R. 872 (9th Cir. B.A.P. 1998)
Ch. 7 debtors may not “strip off” unsecured second deed of trust on residence.

In re Oxborrow, 913 F.2d 751 (9th Cir. 1990) - § 702
Election of trustee invalid where less then 70% of creditors requested election.
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CHAPTER 11

. Anti-Modification

. Appeal

. Appointment of Ch 11 Trustee

. Bad Faith Filing

. Classification of Claims

. Confirmation of Plan

. Conversionof Ch11toCh 7

. New Value Exception and Absolute Priority Rule
. Notice of Plan

10. 81125
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1. Anti-Modification

Inre Lee, 215 B.R. 22 (9th Cir. B.A.P. 1997)
Deed of trust that named certain appliances as part of security did not deprive mortgage
lender of anti-modification protections.

In re Lievsay, 199 B.R. 705 (9th Cir. B.A.P. 1996), cert. denied, 522 U.S. 1149 (1998)

Boilerplate language in deed of trust does not take a residence out of anti-modification
provision of 1123(b)

2. Appeal

In re Gotcha International L.P., 311 B.R. 250 (9th Cir. B.A.P. 2004)
Appeal of confirmation order dismissed for equitable mootness, where debtor had
obtained a refinance and distributed substantial payments to all but two classes.

In re Clarke, 98 B.R. 979 (9th Cir. B.A.P. 1989)
Once plan is substantially consummated, appeal is moot

3. Appointment of Ch 11 Trustee
In re Fred Lowenchuss, 171 F.3d 673 (9th Cir. 1999), cert. denied, 528 U.S. 877 (1999)
1. Ch 11 Trustee properly appointed

2. Notice and opportunity for hearing adequate

Inre BIBO, Inc., 76 F.3d 256 (9th Cir. 1996), cert. denied, 519 U.S. 817 (1996)
Court may appoint Chapter 11 trustee sua sponte.
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4. Bad Faith Filing

In re St. Paul Self Storage Limited Partnership, 185 B.R. 580 (9th Cir. B.A.P. 1995)
No business, one asset, no employees, etc. = bad faith. Dismissal under § 1112(b)
appropriate.

In re Rainbow Magazine, Inc., 136 B.R. 545 (9th Cir. B.A.P. 1992)
Bad faith filing..sanctions
Also Discovery Sanctions standard

In re Can-Alta Properties, Ltd., 87 B.R. 89 (9th Cir. B.A.P. 1988)
Bad faith filing.

5. Classification of Claims

In re Barakat, 99 F.3d 1520 (9th Cir. 1996), cert. denied, 520 U.S. 1143 (1997)

Separate class of deficiency claimants without a business or economic justification was
not allowed. Separate classification of unsecured prepetition claims of trade creditors who were
continuing to do business with debtor was also impermissible.

In re Montclair Retail Center, L.P., 177 B.R. 663 (9th Cir. B.A.P. 1995)
Separate classification of secured creditor’s claim had no reasonable justification.
Johnson distinguished.

In re Johnston, 21 F.3d 323 (9th Cir. 1994)
(1) Separate classification of secured creditors’ deficiency claim was proper here, where
claim was currently being litigated.
(2) Full present payment to senior creditors is required before payments to junior
creditors may be permitted.

In re Commercial Western Finance Corp, 761 F.2d 1329 (9th Cir. 1985)
Secured creditors’ claims on different properties must be separately classified

6. Confirmation of Plan
In re Harbin, 486 F.3d 510, 514 (9th Cir. 2007)

In determining the feasibility of a plan, the bankruptcy court “must evaluate the possible
effect of a debtor’s ongoing civil case with a potential creditor, whether that litigation is pending
at the trial level or on appeal.”

In re Associated Vintage Group, Inc., 283 B.R. 549 (9th Cir. B.A.P. 2002)
Confirmation of a chapter 11 liquidating plan did not terminate ability to object to a
secured claim as being preferential under § 502(d). Doctrine of claim preclusion did not apply.

In re Allen, 300 F.3d 1055 (9th Cir. 2002)

39



Chapter 11 plan which did not incorporate pre-confirmation § 362 stipulation and order
was properly confirmed, where stipulation did not recite that it would be binding on the debtor in
a chapter 11 plan.

Stratosphere Litigation L.L.C. v. Grand Casinos, Inc., 298 F.3d 1137 (9th Cir. 2002)

Third party creditor was barred by res judicata from challenging bankruptcy court's
confirmation of debtor's reorganization plan after party's predecessor had previously failed to
object
In re Wolfberg, 255 B.R. 879 (9th Cir. B.A.P. 2000), aff’d, 37 Fed.Appx. 891 (9th Cir. 2002)

Debtor's attempt to assert a claim of homestead exemption after confirmation of a chapter
11 plan was barred by res judicata.

In re Consolidated Water Utilities, Inc., 217 B.R. 588 (9th Cir. B.A.P. 1998)
Unsecured creditor who votes for reorganization plan cannot object when plan
distribution does not include post-petition interest

Pursuant to Bankruptcy Code § 1141(a), all parties to a confirmed plan are bound by its
terms. A confirmation order is a binding, final order, to be accorded full res judicata effect. In
re Heritage Hotel Partnership I, 160 B.R. 374, 377 (9th Cir. B.A.P. 1993). Aff’d without op., 59
F.3d 175 (9th Cir. 1995). As long as due process is complied with, a confirmed plan binds all
entities that hold a claim or interest, even if they are not scheduled, have not filed a claim, have
not received a distribution under the plan or are not permitted to retain an interest under such
plan, Id., A plan confirmation order precludes the raising of issues which could or should have
been raised during the pendency of the case. Id.

Trulis v. Barton, 67 F.3d 779 (9th Cir. 1995)
Confirmed Chapter 11 plan is res judicata as to all parties and questions.

In re Heritage Hotel Partnership, 160 B.R. 374 (9th Cir. B.A.P. 1993), aff’d. 59 F.3d 175 (9th
Cir. 1995)

Confirmation order of a plan which made no mention of lender liability suit acted as bar
of suit under res judicata.

7. Conversion of Ch 11 to Ch 7 or Chapter 13

In re Fowler, 394 F.3d 1208 (9th Cir. 2005)

“We hold that § 348(d) requires that postpetition employment tax debt, incurred as an
administrative expense of a Chapter 11 bankruptcy estate, retains its first priority administrative
expense status upon conversion to a Chapter 13 bankruptcy plan. Section 1305 is not in conflict
with this holding because it does not govern the priority of the postpetition claims it allows into
the bankruptcy.”

In re Consolidated Pioneer Mortgage Entities, 264 F.3d 803 (9th Cir. 2001)

Conversion from Chapter 11 to chapter 7 was warranted where corporation charge with
responsibility for liquidating bankruptcy estate caused unreasonable delay by failing to account
to investors.
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In re Smith, 235 F.3d 472 (9th Cir.2000)

1) Under Rule 2003(e), a 8 341 meeting must be adjourned to a specific time; 2)
conversion of the case from chapter 11 to chapter 7 does not restart the running of the 30-day
period for filing objections to exemptions.

In re Greenfield Drive Storage Park, 207 B.R. 913 (9th Cir. B.A.P. 1997)
Lapse of payments was material default under Chapter 11 plan that warranted conversion
of case to Chapter 7

8. New Value Exception and Absolute Priority Rule

In re Brotby, 303 B.R. 177 (9th Cir. B.A.P. 2003)

1. Class that provided for nondischargeable debt to not receive distributions until
litigation was complete, when other unsecured creditors were to receive earlier distributions,
violated § 1123(a)(4); 2. Under limited circumstance, 8 1141(d)(2) allows a plan to include a
collection injunction, if plan provides for payment in full over time and the court has sufficient
confidence that the plan is feasible; 3. misleading financial figures did not taint disclosure
statement; 4. individual debtors are eligible for the new value exception to the absolute priority
rule, but must prove the Bonner Mall test; 5. findings regarding good faith under § 1129(a)(3)
were inadequate.

In re General Teamsters, Warehousemen and helpers Union, Local 890, 265 F.3d 869 (9th Cir.
2001)

Following local union's liquidation, parent union did not have equity interest in local for
purposes of absolute priority rule solely by effect of provision in parent union’s constitution
requiring local's assets to escheat to parent for two years or until local reorganized.

In re Ambanc La Mesa Ltd. Partnership, 115 F.3d 650, 656-657 (9th Cir. 1997), cert. denied,
522 U.S. 1110 (1998)

1. New value exception requires equivalence be contributed in cash or other present
value, not notes. $320,000 held de minimus as a matter of law. Interest must be paid on
unsatisfied debt where new value inadequate.

2. Discrimination between classes must satisfy four criteria to be considered fair under 11
U.S.C. § 1129(b): (1) the discrimination must be supported by a reasonable basis, (2) the debtor
could not confirm or consummate the plan without the discrimination, (3) the discrimination is
proposed in good faith, and (4) the degree of the discrimination is directly related to the basis or
rational for the discrimination, In re Wolff, 22 B.R. 510, 511-12 (9th Cir. B.A.P. 1982).
Moreover, separate classification for the purpose of securing an impaired consenting class under
§ 1129(a)(10) is improper See In re Greystone 111 Joint Venture, 995 F2d 1274, 1279 (5" Cir.
1991) cert. denied,, 506 U.S. 821 (1992) and cert. denied 506 U.S. 822 (1992), In re Holywell
Corp., 913 F.2d 873, 880, (11" Cir. 1990)

In re Dollar Associates, 172 B.R. 945 (Bankr. N.D. Cal. 1994) (Carlson, J.)

Single asset real estate debtor is not permitted to confirm a “new value” plan where
property is over encumbered. Plan is not “fair and equitable” under § 1129(b)(1), even though it
satisfies the “new value” exception to the absolute priority rule and may technically comply with
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8 1129(b)(2). Plan would not serve goals of reorganization and would undermine Bankruptcy
Code restriction by reducing the creditor’s lien to court-determined value of collateral.

Sun Valley Newspapers, Inc. v. SunWorld Corp (In re Sun Valley Newspapers, Inc.), 171 B.R.
71 (9th Cir. B.A.P. 1994)

Following Bonner Mall Partnership v. U.S. Bancorp Mortgage Co. (In re Bonner Mall
Partnership), 2 F.3d 899 (9th Cir. 1993), motion to vacate denied and case dismissed, 513 U.S.
18 (1994), the B.A.P. has held that “cause” exists under § 362(d)(1) for relief from stay where
debtor’s proposed “new value” plan is unconfirmable as a matter of law. After 13 months and
the filing of three proposed plans, the debtor’s plan still had two fatal defects:

(1) it proposed to release insider guarantees in violation of § 524(e), and

(2) the contribution of old equity in consideration for retaining their ownership interest
did not meet the new value tests of Bonner Mall. The insiders’ canceling their claim against the
estate did not constitute new money or money’s worth necessary for reorganization, nor has the
size of claim released reasonably equivalent in value to the retained equity interest.

Everett v. Perez (In re Perez), 30 F.3d 1209 (9th Cir. 1994)

Payment of unsecured claims in full over 67 months without interest, while debtor
retained some value. Was not fair and equitable and did not satisfy the absolute priority rule
because unsecured creditors did not receive the full present value of their claims. Debtors in
possession and their counsel have the duty to represent to the court that the plan satisfies the
requirements of confirmation, so violation of the absolute priority rule may be raised on appeal
although not argued in the trial court. Client is the estate, not the debtor individually, and
counsel has an independent duty to determine whether an action will benefit the estate or merely
cause delay.

In re Tucson Self Storage, Inc., 166 B.R. 892 (9th Cir. B.A.P. 1994)
Unfair classification, unfair discrimination, absolute priority rule
(1) Classification based solely on the right to make § 1111(b) election was improper.
(2) 100% to trade and 10% to secured deficiency claim was unfair discrimination.
(3) Payment of $50,000 to debtor was a loan, not new value. Payment of promoters and
administrative claimants was not a sufficient reason for new value.

In re Johnston, 21 F.3d 323 (9th Cir.1994)
Absolute priority rule not violated by permitting a debtor to retain rights in estate
property under Chapter 11 plan

In re Bonner Mall Partnership, 2 F.3d 899 (9th Cir. 1993), motion to vacate denied and case
dismissed, 513 U.S. 18 (1994)

New value exception survives bankruptcy code when all pre-code requirements of
doctrine satisfied; if equity is retaining interest, must meet Bonner Mall test

In re Green, 98 B.R. 981 (9th Cir. B.A.P. 1989)
Plan calling for less than 100% payment and for debtor to retain 50% interest in lawsuit
violates absolute priority rule

9. Notice of Plan
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In re Maya Construction, Inc., 78 F.3d 1395 (9th Cir. 1996), cert. denied, 519 U.S. 862 (1996)

Where debtor knows of a potential claimant, debtor must list it and give notice. A failure
to do so may bar discharge of the debt. Case remanded to determine if creditor had adequate
notice of plan conf. but sat on his rights. Case may be important for what it says about unknown
claimants.

In re Downtown Investment Club 111, 89 B.R. 59 (9th Cir. B.A.P. 1988)

Failure to give general unsecured creditors notice of modified plan makes it void under
9024 and 1127 ‘material plan modifications require a formal disclosure statement and court
approval

10. 81125

In re California Fidelity, Inc., 198 B.R. 567 (9th Cir. B.A.P. 1996)

§ 1125(b) - Solicitation without a disclosure statement - what constitutes a solicitation -
sanctions.
Jacobsen v. AEG Capital Corp., 50 F.3d 1493 (9th Cir. 1995)

1. §1125(e) only provides a safe harbor for disclosure and solicitation. It does not
protect bad faith acts.

2. Forced sale doctrine of § 10(b)(5) has no applicability to a Chapter 11 reorganization.

In re Scioto Valley Mortg. Co., 88 B.R. 168 (Bankr. S.D. Ohio 1988)
81125 - basic requirements of disclosure statements

11. Valuation for §1111(b) Purposes

In re Weinstein, 227 B.R. 284 (9th Cir. B.A.P. 1998)

Bankruptcy court properly applied under secured bank’s statutory election to treat claim
as secured by ordering debtors to repay present value of collateral in 120 monthly payments
equaling secured and unsecured portions of bank’s claim. 81111(b)(2) option - Adequate
protection payments properly credited to secured, not unsecured claim.

In re Tuma, 916 F.2d 488 (9th Cir. 1990)
Creditor of corporation holding personal guaranty of debt could elect to have its claim
treated as secured. Valuation of stock.

In re California Hancock, Inc., 88 B.R. 226 (9th Cir. B.A.P. 1988)
Creditor was entitled to credit bid in sale pursuant to plan. 8§ 1111(b) and 363(k).

12. Vote on Plan
In re Figter Limited, 118 F.3d 635 (9th Cir. 1997), cert. denied, 522 U.S. 996 (1997)
Sole secured creditor of single-asset bankruptcy debtor does not per se act in bad faith by

acquiring and voting majority of unsecured claims to defeat proposed reorganization plan.

In re M. Long Arabians, 103 B.R. 211 (9th Cir. B.A.P. 1989)
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Failure to vote on plan does not constitute acceptance of plan

In re Federal Support Company, 859 F.2d 17 (4th Cir. 1988)
Bad faith vote; fact that creditor was named as a defendant in debtor's state antitrust case
did not show that creditor acted in bad faith in voting against reorganization plan.

13. Post Confirmation

InreJZ L.L.C., 371 B.R. 412 (9th Cir. BAP 2007)

Pursuant to section 1141(b), all property of the estate vests in the debtor upon
confirmation of the plan, regardless of whether it was listed in the bankruptcy schedules. Thus,
the debtor retains standing to control estate property after the case is closed.

In re Pegasus Gold Corp., 394 F.3d 1189 (9th Cir. 2005)

Tort and breach of contract action brought post confirmation by debtor and newly-formed
corporation was within the bankruptcy court’s subject matter jurisdiction. The “related to” test
was too broad in this context; rather, the inquiry was whether there was a close nexus to the
bankruptcy plan or proceeding.

13. Misc

Miller v. U.S, 363 F.3d 999 (9th Cir. 2004)
Res judicata did not apply to IRS claim, where the plan’s discharge provisions were
found to be ambiguous.

In re Dynamic Brokers, Inc., 293 B.R. 489 (9th Cir. B.A.P. 2003)

Appropriate interest rate is the rate “the debtor would pay a commercial lender for a loan
of equivalent amount and duration, considering the risk of default and any security.” In re El
Camino Real Landscape Maintenance Contractors, Inc., 818 F.2d 1503, 1504 (9th Cir. 1987).
6% for 240 months was appropriate in this case.

In re Silberkraus, 336 F.3d 864 (9th Cir. 2003)

Fact that the debtor filed a bankruptcy petition only two days before a state court was to
schedule a trial date on a creditor’s claims for specific performance; the admissions by the debtor
and his counsel that reorganization was impossible over the objections of creditors; and the fact
that bankruptcy could not have provided more value to the debtor than proceeding with the state
court action support bankruptcy court’s finding that filing was frivolous and for an improper
purpose.

In re Sylmar Plaza, L.P., 314 F.3d 1070 (9th Cir. 2002), cert. denied, 538 U.S. 1035 (2003)
Chapter 11 plan was proposed in good faith where the sole purpose was to enable debtors
to cure and reinstate an obligation, thereby avoiding contractual liability for default interest.
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In re Henry Mayo Newhall Memorial Hospital, 282 B.R. 444 (9th Cir. B.A.P. 2002)
Bankruptcy court properly extended exclusivity period.

In re Southern Pacific Funding Corporation, 268 F.3d 712 (9th Cir. 2001)
Subordination clause in indenture agreement that preserved certain secured creditors'
rights both pre- and post- bankruptcy did not violate 8 365(e)(1) of the bankruptcy code.

In re Crystal Properties, Ltd., 268 F.3d 743 (9th Cir. 2001)

“Without notice or demand” provision in default interest clause of loan agreement did not
alter requirement that holder of defaulted loan must carry out some affirmative act to exercise its
option to accelerate the loan and invoke the default interest clause. Default interest rate did not
come into effect until holder of the note first took affirmative action to put the debtor on notice
that it intended to exercise its option to accelerate, and thus invoke the default rate.

Cusano v. Klein, 264 F.3d 936 (9th Cir. 2001)

Listing of prepetition “songrights” in a value of “unknown” “was not so defective that it
would forestall a proper investigation of the asset.” Accordingly, the right to post-petition
royalties from these assets vested in the debtor upon confirmation of his chapter 11 plan. Unpaid
prepetition royalties did not vest in the debtor, because they were subject to a separate listing
requirement as causes of action.

In re Hassen Imports Partnership, 256 B.R. 916 (9th Cir. B.A.P. 2000)

1) Debtor was not entitled to attorney fees under CCP § 1717, since the dispute in
question was not an action on a promissory note, but an action on confirmation of a plan, which
is governed by federal bankruptcy law; 2) bankruptcy court erred in finding that secured creditor
was entitle to the default rate of interest in the note, since the creditor “failed to demonstrate that
the default rate reasonably compensated it for losses arising from the default;” 3) secured
creditor was entitled to fees under § 506(b)for pursuing collection of note from guarantors

In re Bartleson, 253 B.R. 75 (9th Cir. B.A.P. 2000)

Because the chapter 11 plan did not contain a provision enjoining collection activity by
creditors with respect to their nondischargeable claims, creditors were not precluded from
pursuing their collection rights outside of the plan.

In re Fred Lowenchuss, 170 F.3d 923 (9th Cir. 1999) case 2
District Court properly vacated confirmation order where plan improperly excluded 8
million in assets.

Bank of America Nat. Trust and Sav. Ass’n v. 203 North LaSalle Street Partnership, 526 U.S.
434 (1999)

Shareholders may be barred from putting up new money to retain ownership of company
following bankruptcy reorganization if others, including unsecured shareholders, were never
allowed to propose alternative plans.
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In re Duvar Apt. Inc., 205 B.R. 196 (9th Cir. B.A.P. 1996)
Transfer to shell corporation raises presumption of bad faith.

In re Kelley, 199 B.R. 698 (9th Cir. B.A.P. 1996)
Vague references in plan and disclosure statement not sufficient to avoid res judicata on
counterclaims against secured creditor post-confirmation

In re Casa Blanca Project Lenders, L.P., 196 B.R. 140 (9th Cir. B.A.P. 1996)
Over secured creditor not entitled to default interest where collateral sold pursuant to
8363.

In re Arnold and Baker Farms, 177 B.R. 648 (9th Cir. B.A.P. 1994), aff’d, 85 F.3d 1415 (9th Cir.
1996), cert. denied, 519 U.S. 1054 (1997)

Partial transfer of collateral in full satisfaction of debt failed to give creditor indubitable
equivalent of secured claim.

In re Antiquities of Nevada, Inc., 173 B.R. 926 (9th Cir. B.A.P. 1994)
Debtor may not modify reorganization plan after fulfilling applicable statutory
requirements to substantially consummate plan.

In re Hotel Associates of Tucson, 165 B.R. 470 (9th Cir. B.A.P. 1994)
Motive in creating an impaired class is irrelevant.

In re Boulders on the River, Inc., 164 B.R. 99 (9th Cir. B.A.P. 1994)

In this single asset, 100% plan:

(1) Converting construction financing to permanent with 25 year amortization and 7 year
balloon was okay.

(2) No bad faith under § 1129(a)(3).

(3) 9% blended rate for cramdown interest was okay.

I.R.S. v. Creditors’ Committee (In re Deer Park, Inc.), 10 F.3d 1478 (9th Cir. 1993)

Bankruptcy court confirmed liquidating Chapter 11 plan that sold all debtor’s assets and
distributed proceeds. Plan erroneously listed I.R.S. tax claim at $20,000 less than actual claim
amount. When shortfall was discovered, creditors’ committee moved to modify plan to require
I.R.S. to first apply payments to the “trust fund” taxes for which debtor’s president was
personally liable under 26 U.S.C. 88 6672 and 7501. Motion granted and affirmed under
authority of United States v. Energy Resources Co., Inc., 495 U.S. 545 (1990). (Chapter 11
reorganization plan could require I.R.S. to allocate payments first to trust fund taxes even though
this increased risk to I.R.S. that non-trust fund taxes may not be paid.) Held: Liquidation may be
a form of reorganization and the continued participation of debtor’s president in a planned
liquidation may be necessary to maximize recovery for creditors.

In re L&J Anaheim Assoc., 995 F.2d 940 (9th Cir. 1993)
Creditor plan which requires property to be sold through bankruptcy trustee impairs
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creditor since it deprives him of state law contract rights, even if it enhances his position.

In re Wheeler Technology, Inc., 139 B.R. 235 (9th Cir. B.A.P. 1992)
Bankruptcy court has no power to remove a creditor from a creditor’s committee

In re Orange Tree Assoc., Ltd., 961 F.2d 1445 (9th Cir. 1992) 81144
Must file complaint to revoke within 180 days of confirmation order, not order modifying
plan

Hay v. First Interstate Bank or Kalispell, N.A., 978 F.2d 555 (9th Cir. 1992)
Debtor barred from suing post-confirmation when it knew facts preconfirmation.

Great Western Bank v. Sierra Woods Group, 953 F.2d 1174 (9th Cir. 1992)
Fairness of a plan that includes “negative amortization” (see § 1129) must be determined
on a case-by-case basis.

Official Committee of the Unsecured Creditors of White Farm Equipment Company v. United
States, 111 B.R. 158 (N.D. Ill. 1990), reversed, 943 F.2d 752 (7th Cir. 1991), cert. denied, 503
U.S. 919 (1992)

I.R.S. property tax discharged in first Chapter 11, making I.R.S. general unsecured
creditor in second Chapter 11.

In re Mann Farms, Inc., 917 F.2d 1210 (9th Cir. 1990)
Where state court determination of lawsuit will not affect plan of reorganization, right is
not preempted by plan.

In re Grimes, 117 B.R. 531 (9th Cir. B.A.P. 1990)
Chapter 12 filing not prohibited while Chapter 11 plan not substantially consummated.

In re Fowler, 903 F.2d 694 (9th Cir. 1990)

Reorganization cramdown rate using market formula approach must consider risk factors
as well as rates for similar loans in the area. See also In re Camino Real Maintenance
Contractors, Inc., 818 F.2d 1503 (9th Cir. 1987).

In re Lenox, 902 F.2d 737 (9th Cir. 1990)

(1) Remand was warranted for bankruptcy court to take evidence as to feasibility of plan,
and

(2) on remand, court was to enforce stipulation unless it found special circumstances
justified course of action necessary to save farm and, if so, was to adopt measures that would
give creditors the interest and principal which, under stipulation, they would have had by date
loan was to be made current and was to shorten payment period under plan so that creditors
could be repaid in 15 years rather than 23.

In re Rohnert Park Auto Parts, Inc., 113 B.R. 610 (9th Cir. B.A.P. 1990)
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Plan impermissibly enjoined creditors from suing co-debtors
in absence of objection, court has no obligation to inquire into plan

In re Southeast Company, 868 F.2d 335 (9th Cir. 1989)

8 1124(2). Debtor’s right to cure default includes right to reinstate nondefault lower
interest rate.
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1. Chapter 13 Plan

In re Ransom, 336 B.R. 790 (9th Cir. BAP 2005)

Chapter 13 plan which prohibited student loan creditor from collecting accrued interest
after completion of the plan was a de facto discharge of the student loan debt, for which an
adversary proceeding was required and a finding of undue hardship. Thus, the provision is
unenforceable.

In re Brawders, 325 B.R. 405 (9th Cir. BAP 2005), aff’’d, 503 F.3d 856 (9th Cir. 2007)

Debtors could not alter taxing authority’s lien rights on residence through a vague form
plan provision that did not give adequate notice of debtor’s intent. Thus, “the res judicata effect
of the Plan did nothing to reduce the amount of Ventura’s underlying tax assessments or affect
Ventura’s lien rights.”

In re Sunahara, 326 B.R. 768 (9th Cir. BAP 2005)

A debtor may modify a confirmed 36-month chapter 13 plan so as to pay it off in a single
lump sum and receive an early discharge. Model plan which requires a 100% pay out to
unsecured creditors if it extends less than 36 months is invalid.

In re Profit, 283 B.R. 567 (9th Cir. B.A.P. 2002)

1. Under 1329(b)(1), a modified plan must meet some of the same requirements as an
original plan, including the 60-month duration limit.

2. The 60-month period begins to run from the date the first plan payment is due.

In re Braker, 125 B.R. 798, (9th Cir. B.A.P. 1991)
A Chapter 13 plan may not cure and reinstates a mortgage subsequent to a pre-petition
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foreclosure sale, but prior to the expiration of a statutory right of redemption
2. Chapter 13 Trustee

In re Cohen, 305 B.R. 886 (9th Cir. B.A.P. 2004)
1. Chapter 13 trustee has standing to pursue avoiding actions for the benefit of the estate;
2. The right to receive a tort settlement fund is neither a “payment intangible” nor an
equitable assignment.

In re Powers, 202 B.R. 618 (9th Cir. B.A.P. 1996), amended .... (1997)
Trustee need not show change in debtor’s circumstances in order to move for
modification of debtor’s plan

In re Andrews, 49 F.3d 1404 (9th Cir. 1995)
Chapter 13 trustee has standing to object if plan doesn’t comply with Title 11, even if
none of creditors object
In re Andrews, 155 B.R. 769 (9th Cir. B.A.P. 1993), aff’d. 49 F.3d 1404 (9th Cir. 1995)
Chapter 13 trustee has standing to object to plan extending beyond three years. Court
properly denied confirmation for lack of cause.

3. Child Support

In re Foster, 319 F.3d 495 (9th Cir. 2003)
Interest on nondischargeable child support continues to accrue after a chapter 13 petition
is filed and survives a chapter 13 discharge.

In re Pacana, 125 B.R. 19 (9th Cir. B.A.P. 1991)
Child support debt provided for in chapter 13 plan may be collected upon by claimant
outside of plan.

4. Claim and issue preclusion--binding effect of plan

In re Lynch, 363 B.R. 101 (9th Cir. BAP 2007)

Trustee should not have been compelled to abandon property. Even though the debtor
valued the property at 560,000 as of the date of the filing of the chapter 13 petition, and the
plan was confirmed without objection, that valuation was not binding on the trustee under 8
348(f)(1), since no implicit valuation occurred. However, the relevant valuation date was the
petition date, not the conversion date (absent a showing of bad faith).

In re Summerville, 361 B.R. 133 (9th Cir. BAP 2007)

Where plan did not affect or address the validity of a note or deed of trust other than to
cure arrearages and continue regular payments, debtor was not precluded from challenging the
validity of note and deed of trust in subsequent state court action.
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In re Shook, 278 B.R. 815 (9th Cir. B.A.P. 2002)

Debtor who failed to object to secured claim based on judgment lien after repeated
notices from chapter 13 trustee was barred by laches from objecting after claim was paid.
Creditor's lien could not be avoided by plan alone, which in any event did not “provide for” the
lien.

5. Dismissal

In re Sobczak, 369 B.R. 519, 518 (9th Cir. BAP 2007)
Court should not have considered interests of the debtor in determining whether to dismiss
under 8 1307(c). It should only have considered the best interests of the estate and creditors.

In re Nelson, 343 B.R. 671 (9th Cir. BAP 2006)

Dismissal for cause under § 1307(c)(5) requires not only a denial of confirmation, but
denial of a motion to file an amendment or modification of the plan. Debtor had to be given an
opportunity to file an amended plan before dismissal was proper.

In re Tran, 309 B.R. 330 (9th Cir. B.A.P. 2004), aff’d, 177 Fed. Appx. 754 (9th Cir. 2006)
Home refinancing proceeds revested in debtor after dismissal of chapter 13 petition; funds
in chapter 13 trustee’s hands had to be turned over to the debtor.

In re Leavitt, 171 F.3d 1219 (9th Cir. 1999)
Ch 13 bankruptcy debtor’s concealment of assets and inflation of expenses could amount
to bad faith warranting dismissal of petition with prejudice.

In re Morimoto, 171 B.R. 85 (9th Cir. B.A.P. 1994)
Dismissed for bad faith for failure to file tax returns was appropriate

In re Beatty, 162 B.R. 853 (9th Cir. B.A.P. 1994)
Debtors dismissal before the order of conversion was docketed was effective

6. Disposable Income

In re Pak, 378 B.R. 257 (9th Cir. BAP 2007)

“. . .[W]e conclude that in interpreting “projected disposable income” in § 1325(b)(1)(B),
“disposable income,” as defined in § 1325(b)(2), is the starting point for determining “projected
disposable income”, subject to adjustment, based on evidence, to refelct reality going forward.”

In re Hull, 251 B.R. 726 (9th Cir. B.A.P. 2000)

Debtor's community property interest under Washington law in the income of his
nondebtor spouse is part of his “disposable income” and must be counted in calculating whether
he meets the test of § 1322(a)(1) and § 1325(b)(1)(B).

In re Burgie, 239 B.R. 406 (9th Cir. B.A.P. 1999)

Nonexempt assets from sale of house not subject to inclusion in plan as disposable income.
(Not clear from decision whether some other ground, such as liquidation test, might justify trustee
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motion to modify plan).

Inre Than, 215 B.R. 430 (9th Cir. B.A.P. 1997)

1. § 1329 does not require changed financial circumstances, but merely changed
circumstances

2. Debtor need not meet disposable income test in a plan modification where no objection
to confirmation of the original plan was made on those grounds.

In re Hagel, 184 B.R. 793 (9th Cir. B.A.P. 1995)
Debtor’s social security disability income included in disposable income, even though
exempt

In re Anderson, 21 F.3d 355 (9th Cir. 1994)
Debtor need only devote his projected rather than actual disposable income for 36 months

7. Good Faith/Bad Faith

In re Villanuevo, 274 B.R. 836 (9th Cir. B.A.P. 2002)

Debtor's proposal to reduce chapter 13 repayment plan from 60 to 36 months, thereby
reducing percentage to unsecured creditors from 50% to 19%, did not indicate bad faith or lack
of best efforts.

In re Ho, 274 B.R. 867 (9th Cir. B.A.P. 2002)

1. “While a dispute as to liability will not “necessarily render a debt unliquidated,” In re
Slack, 187 F.3d at 1074, the nature of this dispute does.” 2. Bankruptcy court abused its
discretion in not applying 