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Oiginal Filed
January 17, 2002

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Case No. 01-32118-SFM
Chapter 7
RODOLFO N. MELO
Debt or.

MEMORANDUM DECI SI ON
ON TRUSTEE' S OBJECTI ON TO EXEMPTI ON

| . I ntroduction

Chapter 7 trustee E. Lynn Schoenmann (“Trustee”) objects to
an exenption clainmed by debtor Rodolfo N. Melo (“Debtor”) in an
i ndividual retirenent account (the “IRA”).* The IRA had a bal ance
of $101,088.24 at the tinme Debtor filed his voluntary bankruptcy

petition.

1 References to chapter 7 are to chapter 7 of the
Bankruptcy Code, 11 U . S.C. 88 101-1330, and references to
statenents and schedules are to the docunents required to be filed
by Rule 1007, Federal Rule of Bankruptcy Procedure.
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Trustee argues that Debtor withdrew at |east $239, 000. 002
fromthe IRA in the seven years preceding his petition, he nade no
contributions to the IRA during that tine, he did not pay early-
wi t hdrawal penalties and taxes to the federal and state tax
authorities, he spent the noney on non-retirenment purposes
i ncl udi ng ganbling, and in general he used the IRAlike a “tax-
free checking account” that should not be exenpt under California
Code of G vil Procedure (“CCP’) Section 703.140(b)(10)(E) (the
“Exenption Statute”). Trustee makes essentially the same argunent
why, if Debtor were to anend his exenptions and claimthe |IRA as
exenpt under the alternate exenption provisions of CCP § 704. 115,
such exenption should be denied.® Debtor counters that the I RA
was properly established and nmai ntai ned, he reported all of his
premature withdrawals to the tax authorities, he concedes he has
liability for taxes and penalties, his largest transfer out of the
| RA was used for divorce-rel ated paynents ordered by a state
court, nost of his withdrawals were necessary to cover expenses
whi | e he was unenpl oyed, he clains no exenption in the noney he

w thdrew, and his use of that noney should not bar himfrom

2 Trustee's briefs allege that Debtor w thdrew over
$300, 000.00 fromthe I RA since 1993 but Trustee’'s counsel has
conceded that $43,000.00 that was transferred to Debtor’s ex-w fe
in Cctober, 1999 was not a “withdrawal” under the Internal Revenue
Code, title 26 U.S.C. Trustee al so included $25, 000.00 as a
wi t hdrawal on Cctober 18, 1994 which Debtor clains was a transfer
debit and not a withdrawal. Thus, Debtor concedes the total of
premature withdrawal s is $239,896.00. To the extent the parties
di sagree on the exact anount, such disagreenent is not material to
the court’s deci sion.

3 California s exenptions apply in this bankruptcy case
because California has elected to opt out of the federal
exenptions provided in the Bankruptcy Code, 11 U S. C. 8 522(b).
See Cal. Code GCv. P. § 703.130; Jacoway v. Wlife (In re Jacoway),
255 B.R 234, 237 (9th Cr. BAP 2000).
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exenpting the balance remaining in his |IRA

The court rules that Trustee has the burden to show that the
IRA as it existed on the date of Debtor’s chapter 7 petition was
not primarily designed and used for retirenent purposes. Although
Debtor’s prior use of the IRAis relevant and Trustee has shown
that Debtor used the funds he withdrew for non-retirenent purposes
(i ncluding paynents to creditors), Trustee's evidence is
insufficient to overcone Debtor’s argunents that the | RA was
established as a qualified I RA under the tax |laws and continues to
so qualify, and that the balance remaining in the IRA is being
used primarily for his retirement and will be needed for that
purpose. In other words, Trustee’'s evidence is insufficient to

deny Debtor his exenption in the balance left in the IRA

1. Facts*

Prior to 1992, Debtor was enpl oyed by a conpany that
mai ntai ned a profit-sharing plan. Profits fromthat plan were
contributed to the I RA

From 1993 forward Debtor made no contributions to the |IRA and
made a nunber of withdrawals. |In about Decenber, 1999 Debtor |eft
his job of seven years due to what he describes as divorce-rel ated
stress. He has been unable to find a new job and currently shares
a hone with his sister and her children. He is 52 years old, he
estimates the total value of all of his assets other than the IRA

i s about $4,000.00, and he clainms he likely will not have

o The follow ng discussion constitutes the court’s
findings of fact and conclusions of law. Fed. R Bankr. P.
7052( a) .
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substantial opportunities to build any source of funds for his
retirement other than the IRA. Trustee has not contested these
facts.

Debt or concedes that his wthdrawals fromthe | RA ambunted to
approxi mately $10, 000.00 in 1993, $30,000.00 in 1994 (not
i ncl udi ng $25, 000. 00 that Debtor clains was transferred rather
than wi thdrawn), $62,188.00 in 1995, $26,000.00 in 1996,
$51, 708.00 in 1997, $34,000.00 in 1998, $11,000.00 in 1999 (not
i ncludi ng $43,000.00 transferred to Debtor’s ex-wife pursuant to a
court-approved dissol ution agreenent), and $15, 000.00 for 2000
before the I RA was frozen.®> Debtor does not dispute that all of
these withdrawal s were premature under the Internal Revenue Code,
title 26 U S.C. (the “Tax Code”), and subject to taxes and
penalties. He clains he reported these prenmature withdrawals to
the tax authorities. Trustee alleges that Debtor did not report
the $11,000.00 withdrawn in 1999. Trustee also notes that on
August 19, 1999, Debtor nade a $30,878.53 offer in conprom se to
the Internal Revenue Service regarding his federal tax liabilities
for tax years 1994 through 1998. Trustee clains that the only
evi dence Debtor paid any income tax liabilities is a series of
entries in his check register indicating that he paid $1, 300.00
bet ween August, 1997 and March, 1999 to the Internal Revenue
Service and the United States Departnent of the Treasury.

Debt or deposited all of the funds withdrawn fromthe IRA into

what ever checki ng account he had at the tine of the w thdrawal.

° Trustee disagrees slightly with sone of these anounts.
Trustee all eges $61, 188.36 was withdrawn in 1995, $26,003.35 in
1996, $51,709.84 in 1997, $34,000.01 in 1987, and $14, 950. 00 for
2000 before the I RA was frozen.

Mel o 020117. wpd - 4-




© 00 N o o b~ W DN PP

N DN N DN D D DN DNDMNDNN P PP PR,k
0o N o o M WON BB O © 0N o 0ok~ woN -+ o

He attenpted to record and pay all of his bills using the checking
account, not by cash or noney order. Debtor’s financial records
show t hat he used his checking accounts to pay credit card bills,
utilities, autonobile-rel ated expenses, groceries, tax
liabilities, and his daughter’s high school tuition, anong ot her
things. Trustee alleges, however, that Debtor cannot account for
a “large percentage” of the funds w thdrawn, including a “vast”
nunber of “cash/ATM wi thdrawal s. Debtor concedes that he
probably ganbled with funds withdrawn fromautomatic teller
machi nes (“ATMs”) on April 28, 2000 in the total anmount of
$251.90. Trustee infers that Debtor ganbled an additional $705.00
w thdrawn from ATMs in Reno, Nevada on June 12 and July 24, 2000.
On August 29, 2000 (the “Petition Date”), Debtor filed his
voluntary chapter 7 petition and clainmed the IRA as exenpt in his
Schedule C. Trustee tinely objected to the claimof exenption and
filed her notion for sunmary judgnment on Cctober 5, 2001.
Debtor’s opposition includes a counter-notion for summary judgnment
sinply stating that Trustee cannot sustain her burden of proof.
Trustee’s reply asserts that she has net her burden and therefore
the counter-notion should be denied. Both notions for sumrary
judgnent cane on for hearing on Novenber 2, 2001. Marty K
Courson, Esq. appeared for Debtor and Janes B. Devine, Esq.

appeared for Trustee.

[11. Discussion

Trustee has the burden of “proving that the exenption[] [is]
not properly claimed.” Rule 4003(c), Fed. R Bankr. P. Sunmmary

judgnment is appropriate if the noving party shows by "the
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pl eadi ngs, depositions, answers to interrogatories, and adm ssions
on file, together with the affidavits, if any, . . . that there is
no genuine issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of law. " G een v. Kennedy

(Inre Geen), 198 B.R 564, 566 (9th Cr. BAP 1996) guoting
Hansen v. United States, 7 F.3d 137, 138 (9th Gr. 1993)
(citations omtted). See also Rule 7056, Fed. R Bankr. P.

Evi dence nust be viewed in the light nost favorable to the
non-novi ng party. Geen, 198 B.R at 566. Any dispute over the
facts nust be genuine and material. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248-252 (1986).

The California exenption statutes are “construed, so far as
practicable, to the benefit of the judgnment debtor.” Schwartzman

V. WIlshinsky, 50 Cal. App. 4th 619, 630 (1996) (citation

omtted). There is a “tradition of generous California exenptions

and a liberal attitude in favor of debtors who claimthem” |In re
Phillips, 206 B.R 196, 197 (Bankr. N.D. Cal. 1997), aff’'d 218

B.R 520 (N.D. Cal. 1998). The California Court of Appeals has
observed that “the very purpose of [an] exenption is to permt a
judgnent debtor to place funds beyond the reach of creditors, so
|l ong as they qualify for the exenption under the law. Thus, a
transfer which m ght otherwi se be fraudulent is permtted if the

funds qualify for an exenption.” Schwartzman, 50 Cal. App. 4th at

629 (citations omtted).
A. The | RA Must be Designed and Used Principally For

Retirenment Pur poses

The | egal standards under the Exenption Statute itself are

not as clear as the general standards outline above. Trustee
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argues that the statute’s vague reference to a plan or contract
“simlar” to a pension plan (or other specified itens) nust be
read to nean a plan or contract that is “designed and used
principally for retirenment purposes,” following Dudley v. Anderson

(In re Dudley), 249 F.3d 1170, 1176 (9th Cir. 2001). Debtor

poi nts out that Dudley was construing another statute, CCP
§ 704.115,° and that the Exenption Statute does not use the sane

phr ase:
§ 703. 140. Federal bankruptcy; applicable exenptions
6 CCP § 704. 115 provides, in relevant part:
§ 704.115. Private retirenent plans; exenption; periodic
paynent s
(a) As used in this section, "private retirenent plan”
nmeans:

(1) Private retirement plans, including, but not
limted to, union retirenment plans.

(2) Profit-sharing plans designed and used for
retirement purposes.

(3) Self-enployed retirenment plans and individual
retirement annuities or accounts provided for in the

I nt ernal Revenue Code of 1986, as anended [title 26,
U.S.C. ], including individual retirement accounts
qualified under Section 408 or 408A of that code, to the
extent the anmounts held in the plans, annuities, or
accounts do not exceed the maxi mum anounts exenpt from
federal income taxation under that code.

(b) Al amounts held, controlled, or in process of
distribution by a private retirenent plan, for the paynent of
benefits as an annuity, pension, retirenent allowance,
disability paynent, or death benefit froma private
retirement plan are exenpt.

(e) Notw thstandi ng subdivisions (b) and (d), except as
provi ded in subdivision (f), the anounts described In
paragraph (3) of subdivision (a) are exenpt only to the
extent necessary to provide for the support of the judgnent
debt or when the judgnent debtor retires and for the support
of the spouse and dependents of the judgnent debtor, taking
into account all resources that are likely to be avail able
for the support of the judgnent debtor when the judgnment
debtor retires. .

CCP § 704.115
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(a) I'n a case under Title 11 of the United States
Code . . . the exenptions provided by subdivision (b)
may be elected in lieu of all other exenptions

provi ded by this chapter .

(b) The follow ng exenptions may be el ected as
provi ded in subdivision (a):

(10? The debtor's right to receive any of the
fol | ow ng:

(BE) A pa%nent under a stock bonus, pension,
profit-sharing, annuity, or simlar plan or
contract on account of illness, disability,
death, age, or length of service, to the
extent reasonably necessary for the support of
t he debtor and any dependent of the debtor,[7]
unl ess all of the follow ng apply:

(1) That plan or contract was established
b% or under the auspices of an insider

t hat enpl oyed the debtor at the tinme the
debtor's rights under the plan or
contract arose.

(i) The paynment is on account of age or
| engt h of service.

(iii) That plan or contract does not
qual 1 fy under Section 401(a), 403(a?,
403(b), 408, or 408A of the Interna
Revenue Code of 1986.

Cal. Code GCv. P. § 703.140 (enphasis added).

Debt or argues that so long as the balance in the | RA remains
in an account classified and managed as an | RA under the Tax Code
it is exenpt under the Exenption Statute which nust be construed,
Debt or argues, “so far as practicable, to the benefit of the

j udgnment debtor.” Schwartzman, 50 Cal. App. 4th at 630. Debtor

argues that this exenption would be lost only, for exanple, if he
had attenpted to put nore noney into the I RA on an annual basis

than permtted under the Tax Code, or if he had attenpted a

! Trustee has not questioned whet her the remaining bal ance
of the IRA is reasonably necessary for the support of the debtor
and any dependent of the debtor.
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“rollover” froman ineligible source.

Trustee replies that although the Exenption Statute does not
use the phrase, “designed and used principally for retirenent
purposes,” neither did the portion of CCP 8§ 704. 115 construed by
Dudl ey. Moreover, Trustee points out that at |east one case has
applied that phrase in the context of the Exenption Statute,
citing In re MKown, 203 B.R 722, 725 (Bankr. E. D. CA 1996)
(“McKown 17), aff’d Farrar v. McKown (In re McKown), 203 F.3d 1188
(9th Cir. 2000) (“MKown I1").

The court essentially adopts the test articul ated by Trustee,
t hough for sonewhat different reasons.
In Dudley the Ninth Circuit stated:

[ Debtors] contend the bankruptcy court erred by
concluding that an | RA nust be designed and used for
retirenment purposes in order to qualify for the
exenption under § 704.115(a)(3). They point out that
the statute does not, on its face, require that an
| RA be “designed and used for retirenent purposes,”
and that [such phrase] is used only in connection
with “profit sharing plans.” See ECIIH
§ 704.115(a)(2). According to [Debtors], if the
California Legislature had intended to exenpt an | RA
only if it was designed and used for retirenent
pur poses, it could have done so epr|C|tIy as it did
W t proflt sharing pl ans.

W addressed a sonewhat simlar contention in
Bl oom v. Robinson (In re Bloom, 839 F.2d 1376, 1378
(9th Cir. 1988) — whether a private retirenent plan
must be “designed and use[d] for retirenent purposes”
to qualify for an exenption under § 704.115(a)(1).
W [stated in Bloonm:

. It is true that 8§ 704. 115 does not
epr|C|tIy require private retirement plans to be
“desi gned and used for retirenent purposes” in
order to be exenpt. But we believe the absent
phrase is inplicit inthe term*“retirenent plans,”
while it is not in that of “profit-sharing plans.”
Qur reason is sinple. Mny profit-sharing plans
are not used and designed for retirenment purposes.
The sane cannot be said of retirenent plans.
Wthout regard to its label, a plan not used and
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designed for retirenent purposes is not a
retirement plan. Therefore, we apply the

“desi gned and used for retirenent purposes”
standard to [the Bl oom debtor’s] retirenent plan
as well as her profit-sharing plan.

| d.

Dudl ey, 249 F.3d at 1175-1176.

This reasoning from Bl oom and Dudl ey does not directly apply
because unlike CCP § 704. 115 the Exenption Statute nowhere uses
t he phrase “desi gned and used for retirenent purposes.” |I|nstead,
the Exenption Statute refers to a “paynent under a stock bonus,
pension, profit-sharing, annuity or simlar plan or contract on
account of illness, disability, death, age, or |length of service,
to the extent reasonably necessary for the support of the debtor
and any dependent of the debtor . . . .” CCP § 703.140(b)(10)(E).
Nevert hel ess, the court will apply the “designed and used for
retirement purposes” test for several reasons.

First, this test conports with the Ninth Crcuit’s general
coment that “[w]ithout regard to its |abel, a plan not used and
designed for retirenent purposes is not a retirenent plan.”

Dudl ey, 249 F.3d at 1175-1176, quoting Bloom 839 F.2d at 1378.

Second, it would be anomal ous to have different tests for |IRAs
dependi ng on which exenption statute a debtor chose. See CCP

88 703.114(b)(10)(E) and 704.115.8 Third, sone courts appear to

8 The Exenption Statute generallﬁ tracks the | anguage of
11 U.S.C. 8§ 522(d)(10)(E) and the court has considered whether its
interpretation of the Exenption Statute would be inconsistent with
other courts’ interpretations of the federal statute. The court
is not aware of any cases, however, that have addressed the issue
of whether premature withdrawals froman | RA underm ne an
exenption the debtor otherw se would have under the federal
statute. See CGenerally Andrew M Canpbell, Annotation, |ndividual
Retirenment Accounts as Exenpt Property in Bankruptcy, 133 A L.R
Fed. 1 (1996). Cf. Inre Rtter, 190 B.R 323, 325-326 (Bankr.
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have applied the “used and designed for retirenment purposes” test
under the Exenption Statute, though w thout analyzing why it
applies. See McKown I, 203 B.R at 725 (applying test under

Exenption Statute); MDonald v. Metz (Inre Metz), 225 B.R 173,

179 (9th Cir. BAP 1998) (interpreting Exenption Statute but
quoting “designed and used for retirenent purposes” test from

Schwart zman); cf. Schwartzman, 50 Cal. App. 4th at 628 (decided

under CCP § 704. 115, not Exenption Statute). Fourth, the Ninth
Crcuit’s reasoning in McKown Il supports Trustee’ s argunent that
sone limts nust apply to | RA exenptions and that those limts
depend on how the I RA is designed and used.

The Ninth Grcuit in McKown Il did not use the bankruptcy
court’s reasoni ng based on CCP § 704. 115 but instead tracked the
preci se | anguage of the Exenption Statute to hold that an IRA “is
simlar enough [to the statutory exanples] to be treated as a
‘simlar plan or contract.’” MKown Il, 203 F.3d at 1190.
Neverthel ess, the Ninth Circuit noted that limts on how I RAs are
designed and used are the reasons it is plausible to hold that
|RAs are “simlar” to the statutory exanples listed in CCP
8§ 703.140(b)(10)(E), notw thstandi ng other plausible argunments to
the contrary:

The trustee argues that an IRAis not “simlar.”
He nakes various plausible argunents: an IRAis
establ i shed by the enployee, while pension and profit
sharing plans are established by enployers; an IRA

is controlled by the debtor; the debtor can draw his
noney out of an | RA whenever he likes, but ordinarily

N.D. I'I'l. 1995) (under Illinois statute requiring that retirenent
pl an be “intended in good faith to qualify as a retirenent plan”
under Tax Code, debtor’s use of some proceeds for her support and
ot her expenses did not establish that accounts “were not 1 ntended
to be established and mai ntai ned” pursuant to statute).
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cannot get noney out of his pension or profit sharing
plan until the enployer, pursuant to the plan’s
ternmns, pa%s it to him an IRA established by the
enpl oyee hinself is not subject to ERISA. The debtor
al so makes various plausible argunents: an IRA Iike
an enpl oyer pension or profit sharing plan, is a
device used to provide for retirenent; the noney
cannot be drawn out of an IRA prematurely w thout

payi ng a substantial penalty (10%; Congress has
given simlar tax benefits for IRAs and pension and
profit sharing plans because of the public benefit of
encouragi ng people to provide for their own
retirement income; other circuits have interpreted
the sanme | anguage to exenpt | RAs.

McKown |1, 203 F.3d 1188, 1189 (enphasis added).

The enphasi zed | anguage above shows that the plausible
argunments for exenpting an | RA depend on the | RA being designed
and used for retirenent purposes. Only in that context did the
Ninth Crcuit rule that an IRA can qualify under the Exenption
Statute. MKown II, 203 F.3d at 1189-1190 (enphasizing need for
consi stency between circuits). See also Rawinson v. Kendall (In

re Raw i nson), 209 B.R 501, 503 (9th Gr. BAP 1997) (IRAs are

designed to provide retirenent benefits to individuals, and right
to receive paynent cannot be totally unfettered).

For all of these reasons, the court believes that an | RA nust
be “designed and used for retirenment purposes” in order to be
sufficiently “simlar,” under the Exenption Statute, to other
pl ans and contracts “on account of illness, disability, death,
age, or length of service, to the extent reasonably necessary for
t he support of the debtor and any dependent of the debtor.” CCP
8§ 703.114(b)(10)(E). Moreover, the court believes that this test
nmust be applied in the sanme fashion as under CCP § 704. 115.
Therefore, the court will track Dudley's interpretation of CCP
8§ 704. 115(a)(3) and recognize that an IRAis exenpt if:
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the I RA was designed and used principally for
retirenment purposes, as opposed to only for
retirenent purposes.

W believe the Bankruptcy Appellate Panel stated
the appropriate inquiry in In re Jacoway:

There is no indication in this case that the
bankruptcy court took into consideration that the
pl an coul d have two purposes, one to suppl enent
current inconme and the other to provide for
retirement. Particularly in light of the |iberal
construction given to exenption statutes, see
Spencer v. Lowery, 235 Cal. App. 3d 1636, 1639, 1
Cal. Rptr. 2d 795 (1991), where [an IRA] is

desi gned and used for dual purposes, the court
shoul d consi der whether the principal purpose is
to provide for retirenment or to provide for
current needs.

[Jacoway v. Wlfe] In re Jacoway, 255 B.R [240,] 239
[9th Gr. BAP 2000].

In determ ni ng whether an | RA has been desi gned
and used principally for retirenent purposes, “[a]ll
factors are relevant; but no one is dispositive.”

In re Bloom 839 F.2d at 1379. A non-exhaustive |i st
of relevant factors woul d include [1] t he purpose of
the wwthdrawals fromthe IRA cf. [Daniel v. Security
Pacific Nat’|l Bank] In re Daniel, 771 F.2d [1352,]
1357 thh Cir. 1985] [cert. denied, 475 U. S. 1016
(1986), abrogated on other grounds by Patterson v.
Shumate, 504 U.S. 753, 757 n.1 and 761 n.4 (1992)],

[ 2] whether the applicable procedures for |IRA

w thdrawal s were followed, see In re Bloom 839 F. 2d
at 1379, [3] the frequency of the w thdrawals, and
[4] whether the I RA was used to shield or hide funds
fromcreditors or the bankruptcy court, see In re
Bloom 839 F.2d at 1379; In re Daniel, 771 F.2d at
1358, and [5] “whether any w thdrawal s di m ni shed or
wll dimnish the assets 1n the [IRA] to such an
extent that they are inconsistent wwth the majority
of the assets being used for long-termretirenent
purposes.” In re Jacoway, 255 B.R at 239-40 (citing
In re Daniel, 771 F.2d at 1358).

Dudl ey, 249 F.3d at 1176 (enphasis and nunberi ng added).
The court applies these five Dudley factors bel ow.
B. Application of The Dudley Factors

Many of the Dudley factors cut both ways. On bal ance,

however, they favor Debtor’s exenption
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First, although Trustee has shown that the “purpose of the
w thdrawal s fromthe | RA" apparently included ganbling, neither
her noving papers nor her reply to Debtor’s cross-notion for
summary judgnent suggest that she could prove the anmounts used for
ganbling woul d be substantial in relation to the total anount
wi t hdrawn. The evidence suggests | ess than $1, 000. 00 was used for
ganbl i ng.

In addition, Trustee admts that Debtor w thdrew funds to pay
for his daughter’s high school tuition, groceries, tax
liabilities, utilities, autonobile-rel ated expenses, and credit
card bills the bona fides of which she has not questi oned.

Trustee clainms that Debtor cannot account for an unspecified

“l arge percentage” of the funds w thdrawn, but the overall |evel
of withdrawals is not nmuch nore than what a nornmal person with a
child in school mght require on an annual basis.

In other words, although the purposes of Debtor’s w thdrawal s
are not retirenent-related they appear for the nost part to
conprise paynents to bona fide creditors for necessary and typica

expenses. Conpare Daniel, 771 F.2d 1352 (wthdrawal in form of

$75, 000. 00 loan to buy house); Yaesu Electronics Corp. v. Tanura,

28 Cal. App. 4th 8, 12-13 (1994) (court found “by a preponderance
of the evidence that the dom nant purpose for the establishnment of
the defined benefit pension plan was not to provide for [judgnent
debtor’s] retirenment, but rather to defer taxes, to consequently

enhance the accunul ati on of savings, and to accunul ate funds for a
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gift to [judgnent debtor’s] sons”).?®

Second, Debtor generally has followed the “applicable
procedures for IRA withdrawals.” Trustee admts that Debtor
reported his premature withdrawal s (except for the $11, 000. 00
W thdrawn in 1999); she admts that Debtor has negotiated with
the tax authorities for paynent of those taxes and penalties; and
she nmakes no allegation that Debtor failed to follow all of the
appl i cabl e procedures with withdrawal s under the Tax Code and the
terms of the | RA account. See Bloom 839 F.2d at 1379. Trustee
argues that it is not enough for Debtor to acknow edge liability
wi t hout actually having paid the taxes and penalties. It is
entirely legitimte, however, for a debtor to prefer one creditor
to anot her including paying non-tax creditors before paying taxes.
Cal. Gv. Code §8 3432 (“A debtor may pay one creditor in

preference to another . . .”). Moreover, tax authorities have

° This court has previously coommented that the expenditure
of funds nomnally held for retirenent for “legal defense and
ot her expenses of the Debtors is inconsistent wwth the utilization
of [their alleged private retirenent plan] for retirenent
purposes.” Phillips, 206 B.R at 203, aff’d 218 B.R 520. 1In
that case, however, within a nonth after the debtors | earned that
a substantial judgnment soon would be rendered agai nst themthey
transferred the entire value of their residence above their
honest ead exenption and investnents valued at $74, 308 i nto what
they all eged was a pre-existing “informal” private retirenent

plan. Phillips, 206 B.R at 198-199. Mbreover, the debtors in
Phillips had no history of charitable contributions or pattern of

setting aside noney for heirs, and one of themadmtted that the
pur pose of putting funds into the retirenent plan was to protect
themfromcreditors. 1d. at 200-201. 1In these circunstances the
court rejected “the notion that a California resident, facing a
substanti al nonetary judgnent, can instantly create a retirenent
pl an exenption by declaring such a plan to exist.” [d. at 204.
No such facts are presented here.
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remedies if Debtors do anything inproper.* 1In other words, on
bal ance Debtor has followed the “applicable procedures for |IRA

w thdrawal s.” See generally Rawlinson, 209 B.R at 507 (noting

possibility that I RA participant could wthdraw up to entire
anount, but holding that this and other aspects of |IRAs do not
destroy their exenptibility).

Third, although Debtor’s “frequency” of w thdrawal s was great
Trustee estimtes that during the twenty-seven nonth period before
the 1 RA was frozen Debtor withdrew just under $1,000.00 per nonth,
excluding the $43,000.00 transfer to his ex-wife. That |evel and
frequency of withdrawal is consistent with an attenpt to preserve
the bal ance of the IRA for retirenment purposes and only drawi ng on
it when necessary because of Debtor’s unenpl oynent. Mbreover,
frequent w thdrawals would be nuch nore troubl esone if Debtor were
contributing to the IRA near the tinme he was w t hdrawi ng funds or
taking loans fromhis |IRA because those circunstances m ght show
that the account was being operated primarily to neet his short-
termneeds rather than his long-termretirenent goals. See Bl oom
839 F.2d at 1379 (frequent withdrawals but | RA held exenpt) and
conpare Daniel, 771 F.2d 1352 (account being operated to neet

short-term needs rather than long-termretirenent goals).

Fourth, the I RA was not used to shield or hide funds from
creditors or the bankruptcy court. To the contrary, the |IRA was
funded nore than seven years before the Petition Date and

presumably was fully exenpt. Therefore, as Debtor points out, his

10 I n addi tion, of course, non-paynent of taxes will likely
| eave Debtor saddled with those unpaid taxes as non-di schargeabl e
debts, which survive his bankruptcy. See 11 U . S.C. 88 507(a)(8),
523(a) (1) and (7).
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paynents to creditors out of the |IRA gave them funds they

ot herw se woul d not have received. This circunstance nakes
Debtor’s exenption arguably nore defensible than that in Bl oom
In that case the Ninth Crcuit held that although the debtor’s

| oans to herself meant that the retirenent funds were “poorly,
even inprudently, invested” neverthel ess the pension and profit-

sharing plan was exenpt “w thout considering how the anount

borrowed was spent.” Bloom 839 F.2d at 1379 and n.3 (enphasis
added). Cf. Daniel, 771 F.2d 1352 ($39,000.00 transferred on eve

of bankruptcy to shield or hide funds fromcreditors). See also

Inre Wtwer, 148 B.R 930, 941 (Bankr. C. D. Cal. 1992) (fact that

debtor had not made any contributions to his plan within last six
years was favorable to exenption because “unli ke the debtor in
Daniel, it cannot be said that this Debtor attenpted to hide
otherwi se ineligible assets from bankruptcy adm nistration

7).

Fifth, the last factor listed in Dudley is whether Debtor has
used a “majority” of the IRA s assets for “long-termretirenent
purposes.” Measuring fromwhen the IRA's balance was at its
hi ghest point Debtor w thdrew approximately 70% of the | RA
prematurely (75% according to Trustee). This is a substanti al
anount, and fromthis perspective the last of Dudley’'s five
factors tips in favor of Trustee. Nevertheless, |ooking back nore
than seven years before the Petition Date to find the highest
bal ance may not be very relevant to the exenption Debtor is
claimng now, and for the reasons below the court rules that this
one factor does not cause Debtor to | ose his exenption in the |IRA

Most inportantly, no one factor is dispositive and each nust
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be considered “in the light of the fundanental inquiry - whether
the [I RA] was designed and used for a retirenent purpose.” Bloom

839 F.2d at 1379-1380. See also Dudley, 249 F.3d at 1176. I n

fact, the Ninth Grcuit in Bloomhas held that where a debtor

| oaned herself nearly $300, 000. 00 out of her $475,000.00 interest
inaretirement and profit sharing plan, w thout security, and
paying interest only, that was not such an abuse of the plan that
it was no | onger “designed and used for retirenent purposes.” The
Bl oom court enphasi zed that there was no indication the debtor
therein used the plan to hide otherwi se ineligible assets from
bankruptcy adm nistration, as did the debtor in Daniel. Bloom

839 F.2d at 1379.

The court has already noted that there is no evidence in this
case that Debtor was attenpting to hide assets, and given Bloonmis
enphasis on this factor it is instructive to examne the facts in
Daniel. The debtor in Daniel, approximately two weeks before
filing his chapter 7 petition, caused his corporation to
contribute $39,000.00 to the plan, which was “all the
corporation’s available cash,” “nearly twice the | argest
contribution for any previous year,” and could not have been based
on any profit calculation despite the profit-sharing purpose of
pl an because it was nmade “in the mddle of the fiscal year.”
Daniel, 771 F.2d at 1354. The Ninth Crcuit concluded, “[while
it is well recognized that a debtor may convert non-exenpt
property to exenpt property on the eve of bankruptcy, the
shielding and hiding of assets fromcreditors is clearly not a
‘use for retirement purposes.’” 1d. at 1358 (citation omtted).

Trust ee does not suggest any conduct by Debtor renotely |ike the
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shielding and hiding of assets in Daniel. Debtor did the
opposite: he converted apparently exenpt property to non-exenpt
property over a seven year period before the Petition Date.

Anot her di stinction between Debtor’s situation and Daniel is
that the debtor therein took a | oan against his retirenment funds
whereas Debtor took withdrawals. Daniel, 771 F.2d 1352. The sane
is true in Bloom but in the present circunstances this
distinction cuts in favor of Debtor’s exenption not against it.
Bloom 839 F.2d 1376. The Bankruptcy Appel |l ate Panel for the
Ninth Crcuit has already rejected the argunent that w thdrawal s
disqualify an exenption automatically. Jacoway, 255 B.R 234.

Mor eover, unlike the debtor in Daniel, Debtor in this case was not
attenpting to have it both ways by structuring withdrawals as a
|l oan in order to use “pre-tax dollars” for non-retirenent purposes

while nomnally keeping those dollars in his IRA. Conpare Daniel,

771 F.2d at 1356 (buying residence wth pre-tax dollars). Again,
the facts in Daniel are instructive. The debtor in Daniel caused
hi s whol | y-owned corporation’s plan, of which he was the trustee,
to |l oan him $75,000.00, or alnobst all of his interest in the plan,
on an interest-only basis, at a favorable rate, and to roll-over
the principal at maturity despite the fact he never paid any
interest or principal. Daniel, 771 F.2d at 1353-1358. The Ninth
Crcuit observed:

| f debtor’s real concern had been retirenent, rather

than buying a residence with pre-tax dollars, he

woul d surely have invested the funds in assets which

woul d yield a conpetitive noney market return, would

provi de adequate securlt%, and woul d preserve and

enhance the capital of the plan.

Daniel, 771 F.2d at 1356.
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Debtor, in contrast, has acknow edged that his premature
w thdrawal s are subject to taxes and penalties. He is not
attenpting to have it both ways.

In addition, as Debtor points out, he is not attenpting to
exenpt funds he has already withdrawmm fromhis IRA  Debtor clains
an exenption only in the balance remaining in the I RA as of the
Petition Date, when exenptions are determ ned, not as of sone
prior date when the I RA had a hi gher balance. See generally

Cisneros v. Kim(ln re Kinm}, 257 B.R 680 (9th G r. BAP 2000)

(exenptions determ ned as of petition date; holding that post-
petition use of funds was irrelevant). This is another
distinction from Daniel, where the borrowed funds were stil
nomnally in the account as of the petition date.

Debtor so far has used the bal ance of his account for
retirenment purposes by saving and investing that noney instead of
spending it all pre-petition. Fromthe perspective of creditors
on the Petition Date the situation is not nmuch different than if
Debt or had never had nore funds in the IRA that he has today,
except that at |east sone creditors were paid noney they otherw se
presumably woul d not have received. It would be a perverse
incentive to penalize Debtor for making paynents which gave
creditors additional funds by depriving himof the bal ance he has

been able to save for his retirenent. See Rawinson, 209 B.R at

503 and 505 (enphasizing policy of “providing the honest debtor
with a fresh start” and declining to create a “trap for the
unwary” debtor).

Debtor’s withdrawal s woul d be nore troubling if Trustee had

chal | enged Debtor’s assertions that he cannot find enploynent and
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that he will need the funds in the IRA for his retirenment. As
Debt or points out, he is 52 years old, he estimtes the total
value of all of his assets other than the I RA is about $4, 000. 00,
and he clains he likely wll not have substantial opportunities to
buil d any source of funds for his retirenent other than the |IRA
Trustee has not suggested that there is any triable issue of
material fact on any of these issues. As Jacoway points out, an
| RA can “have two purposes, one to supplenent current income and
the other to provide for retirenent.” Jacoway, 255 B.R 239. On
the record presented by the parties, the court has no doubt that
the I RA has both of these purposes but that the principal purpose

is retirenment.

| V. Concl usion

Trustee has the burden to show that the IRA was not primarily
desi gned and used for retirenment purposes. The facts on which
there is no genui ne dispute establish that many of Debtor’s
w thdrawal s were for necessary and typical expenses, Debtor
generally reported his withdrawal s and has negotiated with the tax
authorities for paynent of his taxes and penalties, the overal
| evel of withdrawals is not nmuch nore than what a normal person in
Debtor’s circunstances m ght require, Debtor did not attenpt to
hi de his assets or shield assets that normally woul d be avail abl e

to creditors, Debtor did not attenpt to use pre-tax dollars for

1 For the reasons stated, the court also rejects Trustee’s
argunment that Debtor cannot exenpt the |RA under CCP § 704.115.
The court has applied the sane test under that statute and the
Exenption Statute, and Trustee has presented no argunment why the
outcone woul d be any different under CCP § 704. 115.
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non-retirenment purposes, and Debtor should not be penalized for
usi ng funds that apparently would have been unavailable to
creditors, especially where sone of those funds were used to pay
creditors. In short, although Debtor nmay have had the secondary
purpose of using his retirenment savings to supplenent his inconme
whi | e he has been unenpl oyed, that does not destroy the IRA s
princi pal purpose to provide for retirenent.

Trustee has not presented a triable issue of material fact on
any issue sufficient to neet her burden to show that the I RA has
not been principally designed and used for retirenent purposes.
Trustee’s notion for sunmary judgnment will be denied and Debtor’s
counter-notion will be granted.

Counsel for Debtor should submit a form of order consistent
wi th this Menorandum Deci sion, and should conply wwth B.L.R
9022- 1.

Dat ed: January 17, 2002

S/
DENNI'S MONTALI
UNI TED STATES BANKRUPTCY JUDGE
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