
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

1

UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA

In re

BODEGA BAY SUNSET PROPERTY, LLC, No. 01-11600

Debtor(s).
______________________________________/

Memorandum re Plan Modification
_________________

The debtor seeks to modify its confirmed Chapter 11 plan, while conceding that there are no

transfers of property to be made, it has assumed management of all the property dealt with by the plan,

and has commenced plan payments.  As the court noted in In re Antiquities of Nevada, Inc., 173 B.R.

926, 928 (9th Cir.BAP 1994):

The standard for modification is significantly more restrictive for post- confirmation
modifications than for pre-confirmation modifications. In fact, Congress drafted §
1127(b) to safeguard the finality of plan confirmation. See In re U.S. Repeating Arms
Co., 98 B.R. 138, 140 (Bankr.D.Conn.1989). If this were not the case, a proponent of
a plan could file an endless series of motions to modify the plan, at every bump in the
road, seriously jeopardizing the incentive for creditors to vote in favor of a plan.

In this case, the debtor has hit a “bump in the road” in the form of a citizens’ lawsuit which is

delaying its development project.  The debtor argues that this is an “unforseen event” which permits

modification notwithstanding the provisions of 1127(b) of the  Bankruptcy Code prohibiting modification

after substantial consummation and  § 1101(2) defining substantial modification as transfer of property,

assumption of management and commencement.

The court finds no merit to the debtor’s arguments in either fact or law.  The citizens’ lawsuit was

not an unforseen event, as their opposition was known before bankruptcy and they had filed a petition for

writ of mandate in state court before bankruptcy seeking to stop the development.  The sole case relied
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upon by the debtor, In re Bullion Hollow Enterprises, Inc., 185 B.R. 726 (W.D.Va. 1995), hardly

supports its position.  In that case, a bankruptcy court order allowing a debtor to modify a plan after

confirmation was reversed.  Dicta to the effect that unforseen events might justify post-confirmation

notwithstanding  § 1127(b) and  § 1102(2) is not convincing.

Under the  Bankruptcy Code, the debtor’s plan has been substantially consummated and is no

longer subject to modification.  It will have to deal with its current bump in the road without relief from

this court.  Its motion to modify its plan will accordingly be denied.  Counsel for objecting creditor Peter

Boeck shall submit an appropriate form of order.

Dated:  July 28, 2003


