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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

In re: Case No. 06-52166-MM
ELDA M. PIZANO, Chapter 13
Debtor. MEMORANDUM DECISION AND

ORDER ON DEBTOR’S MOTION TO
CONTINUE THE AUTOMATIC STAY
AS TO ALL CREDITORS

INTRODUCTION

Before the court is the debtor’s motion for continuation of the automatic stay pursuant to

8 362(c)(3). For the reasons set forth, the motion is granted.

FACTUAL BACKGROUND

Elda Pizano, the debtor, has been a parts clerk at a fabrication plant for a year and a half. She
had one prior case dismissed within the year. She filed a chapter 13 case on September 2, 2005, her
chapter 13 plan that provided a 100% distribution to unsecured creditors was confirmed on February
24, 2006, and the case was dismissed on October 18, 2006 when she missed her plan payments. The
reason that she missed her plan payments is that she incurred some unanticipated expenses that eroded
her disposable income. First, her vehicle required costly repairs to continue operating. The debtor has
four minor children, and her vehicle is the sole form of transportation for her and her children.
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Secondly, her utility service was terminated because the vehicle expenses precluded her from making
her utility payments. Reconnection was also very costly. Lastly, these other expenses coincided with
the debtor’s need for expensive dental treatment.

Eight days following the dismissal of the prior case, the debtor commenced this case because
she was in default on her home mortgage to Washington Mutual. The debtor’s proposed chapter 13 plan
does not propose any modification of secured debt. It also provides for a 100% distribution to her
unsecured creditors. Circumstances have changed in that the debtor’s vehicle has been repossessed, so
she no longer has a car payment. Rather than replace her vehicle, she intends to rely on family and
friends to assist her and her family with their transportation needs. He utility obligation is current, and
she does not anticipate that she will require any further uninsured dental or medical treatment in the

foreseeable future.

LEGAL DISCUSSION

Under the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA), the
automatic stay terminates on the thirtieth day after the petition if the debtor had one prior petition
pending in the preceding year. Sections 362(c)(3)(B) & (C) provide:

3) [I]f a single or joint case is filed by or against debtor who is an individual in a
case under chapter 7, 11, or 13, and if a single or joint case of the debtor was
pending within the preceding 1-year period but was dismissed, other than a case
refiled under a chapter other than chapter 7 after dismissal under § 707(b) -

* * %

(B)  on the motion of a party in interest for continuation of the automatic stay and
upon notice and a hearing, the court may extend the stay in particular cases as to
any or all creditors (subject to such conditions or limitations as the court may
impose) after notice and a hearing completed before the expiration of the 30-day
period only if the party in interest demonstrates that the filing of the later case is
in good faith as to the creditors to be stayed; and

(C)  for purposes of subparagraph (B), a case is presumptively filed not in
good faith (but such presumption may be rebutted by clear and
convincing evidence to the contrary) —

(i) as to all creditors, if -

(1) more than 1 previous case under any of chapter 7, 11, and 13 in which
the individual was a debtor was pending within the preceding 1-year;
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(1) a previous case under any of chapters 7, 11, and 13 in which the
individual was a debtor was dismissed within such 1-year period, after
the debtor failed to —

(aa) file or amend the petition or other documents as required
by this title or the court without substantial excuse (but
mere inadvertence or negligence shall not be a substantial
excuse unless the dismissal was caused by the negligence
of the debtor’s attorney);

(bb) provide adequate protection as ordered by the court; or

(cc) perform the terms of a plan confirmed by the court; or

(111) there has not been a substantial change in the financial or personal
affairs of the debtor since the dismissal of the next most previous case
under chapter 7, 11, or 13 or any other reason to conclude that the later
case will be concluded -

(aa) if a case under chapter 7, with a discharge; or
(bb) if a case under chapter 11 or 13, with a confirmed plan
that will be fully performed. . . .

Under this section, the automatic stay terminates on the thirtieth day after the filing of a second case

when an individual has been a debtor in a prior bankruptcy case pending within the preceding one-year

period. However, the debtor may seek a continuation of the stay beyond the original thirty day period

if:
1)
2)
2)
3)

a motion is filed,;
there is notice and a hearing;
the hearing is held before the expiration of the original 30 day period; and

the debtor proves that the filing of the new case is in good faith as to the creditors to be stayed.

In re Castaneda, 342 B.R. 90, 93 (Bankr. S.D. Cal. 2006). The moving party bears the burden of proof

of these requirements. Id. at 94.

1)
2)

3)

There is a rebuttable presumption that the second case is not filed in good faith if:
the debtor had more than one case pending in the preceding year;

the first case was dismissed because the debtor failed to:

a. file or amend the petition or other documents without substantial excuse;
b. provide court-ordered adequate protection, or
C. perform the terms of a confirmed plan.

or there is no substantial change in the debtor’s affairs and no other reason to believe the case
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will result in a fully performed chapter 13 plan.
Id. The presumption of the absence of good faith can only be rebutted by clear and convincing
evidence. §362(c)(3)(C). However, the burden is reduced to a preponderance of the evidence if there
is no presumption of bad faith. In re Montoya, 342 B.R. 312, 316 (Bankr. S.D. Cal. 2006). The burden
of establishing that the presumption of bad faith applies to the case is on the objecting creditor. Id.
To determine whether the debtor has established the requisite good faith under § 362(c)(3),
courts have looked to the totality of the circumstances. In re Ball, 336 B.R. 268, 274 (Bankr. M.D.N.C.
2006); In re Galanis, 334 B.R. 685, 693 (Bankr. D. Utah 2005). Courts look specifically at the same
factors for determining good faith in confirmation of a chapter 13 plan, as well as to the objective futility
of the case and the subjective bad faith of the debtor. In re Mark, 336 B.R. 260, 267 (Bankr. D.Md.
2006). In this circuit, those factors are set forth in In re Warren, 89 B.R. 87, 93 (BAP 9" Cir. 1988),
as follows:
1. The amount of the proposed payments and the amounts of the debtor's surplus;
2 The debtor's employment history, ability to earn, and likelihood of future increases in income;
3. The probable or expected duration of the plan;
4

The accuracy of the plan's statements of the debts, expenses and percentage of repayment of
unsecured debt, and whether any inaccuracies are an attempt to mislead the court;

5. The extent of preferential treatment between classes of creditors;

6. The extent to which secured claims are modified,;

7. The type of debt sought to be discharged, and whether any such debt is nondischargeable in
Chapter 7,

8. The existence of special circumstances such as inordinate medical expenses;

9. The frequency with which the debtor has sought relief under the Bankruptcy Reform Act;

10.  The motivation and sincerity of the debtor in seeking Chapter 13 relief; and

11.  The burden which the plan's administration would place upon the trustee.

A number of courts, recognizing that certain factors, such as the type of debt and the debtor’s conduct
in the second case, are less significant under the more limited superdischarge under the BAPCPA, have
modified the test for good faith to include additional factors:

1. the timing of the petition;
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how the debt(s) arose;

o g M w N

be able to fund a plan; and

the debtor’s motive in filing the 2™ petition;
how the debtor’s actions affected creditors;

why the debtor’s prior case was dismissed;

the likelihood that the debtor will have a steady income throughout the bankruptcy case, and will

7. whether the trustee or creditors object to the motion to continue the stay.

See In re Baldassaro, 338 B.R. 178, 188 (Bankr. D.N.H. Feb. 24, 2006); In re Ball, 336 B.R. 268, 274

(Bankr. M.D.N.C. 2006); In re Havner, 336 B.R. 98, 103 (Bankr. M.D.N.C. 2006); In re Galanis, 334

B.R. 685, 693 (Bankr. D. Utah 2005); In re Montoya, 333 B.R. 449, 457-58 (Bankr. D. Utah 2005).

These factors are neither weighted nor exhaustive. Montoya, 333 B.R. at 458. Where no presumption

of bad faith arises, and no party objects, a request to extend the stay should be liberally granted. Inre

Warneck, 336 B.R. 181, 182 (Bankr. S.D.N.Y. 2006).

Here, the presumption of the lack of good faith arises because the previous case was dismissed

for failure to perform under the terms of a confirmed plan. However, the debtor has met her burden of

showing that this case was filed in good faith. The circumstances supporting this finding are as follows:

Warren Factors

1. The amount of the proposed payments and
the amounts of the debtor's surplus;

The debtor is contributing all of her disposable
income to the plan and is complying with the
payment requirements set forth in § 1325(b).

2. The debtor's employment history, ability to
earn, and likelihood of future increases in
income;

The debtor has been employed as a parts clerk
by Valley Fabrication for a year and a half.
Her employment is stable, and she expects to
receive pay increases as her tenure increases.

3. The probable or expected duration of the
plan;

The plan is a 60 month plan that cures the
arrearage on secured debt.

4. The accuracy of the plan's statements of the
debts, expenses and percentage of repayment of
unsecured debt, and whether any inaccuracies
are an attempt to mislead the court;

The proposed plan contemplates a 100%
distribution to unsecured creditors, and there
have been no assertions that the schedules are
inaccurate.

5. The extent of preferential treatment between
classes of creditors;

There is no preferential treatment between
classes of creditors.
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6. The extent to which secured claims are
modified;

Secured claims are not modified under the plan.

7. The type of debt sought to be discharged,
and whether any such debt is non-dischargeable
in Chapter 7;

There are no debts that would be non-
dischargeable in a chapter 7.

8. The existence of special circumstances such
as inordinate medical expenses;

The debtor’s disposable income was adversely
affected by unexpected expenses, including
vehicle repair costs, utility reconnection
expenses, and expensive dental treatment.

9. The frequency with which the debtor has
sought relief under the Bankruptcy Reform Act;

There was only one prior case pending.

10. The motivation and sincerity of the debtor
in seeking Chapter 13 relief;

The debtor has expressed a sincere intention to
successfully complete her chapter 13 plan. She
submits that the case was filed in good faith.

11. The burden which the plan's administration
would place upon the trustee.

This case would not impose any undue
administrative burden on the Trustee’s office.

Baldassaro Factors

1. The timing of the petition;

The debtor commenced this case within 8 days
of the dismissal of her prior case.

2. How the debt(s) arose;

The debts in this case are substantially the same
as those in the prior case.

3. Debtor’s motive in filing the 2" petition;

The debtor filed this case to protect her
residence, where she and her 4 minor children
reside, and to cure the arrearage on her
mortgage debt.

4. How the debtor’s actions affected creditors;

Creditors would be affected by a continuation
of the stay. This factors weighs against the
debtor’s favor.

5. Why the debtor’s prior case was dismissed;

[Already addressed in #8 above.]

6. The likelihood that the debtor will have a
steady income throughout the bankruptcy case,
and will be able to fund a plan;

[Already addressed in # 1 and 2 above.]

7. Whether the trustee or creditors object to the
motion to continue the stay.

Finally, there are no objections to the debtor’s
motion.

CONCLUSION
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For the reasons set forth above, the debtor’s motion to continue the automatic stay is granted.

Good cause appearing, IT IS SO ORDERED.

** * END OF ORDER * * *
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