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Entered on Docket
November 23, 2005

GLORIA L. FRANKLIN, CLERK
U.S BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

Signed: November 23, 2005

/‘/A :

M J
LESLIE TCHAIKOVSKY
U.S. Bankruptcy Judge

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re No. 04-43327
Chapter 13
CATHY COLEMAN,
Debt or
/
CATHY COLEMAN, A.P. No. 05-4297
Pl ai ntiff,

VS.

EDUCATI ONAL CREDI T
MANAGEMENT CORPORATI ON,

Def endant .

MEMORANDUM OF DECI SI ON RE EDUCATI ONAL CREDI T
MANAGEMENT CORPORATI ON'S MOTI ON TO DI SM SS

Before the Court is defendant Educational Credit Managenent
Corporation’s (“ECMC’) notion to dism ss the conplaint in the

above-capti oned adversary proceeding. The notion was opposed by
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t he debtor, Cathy Col eman (“Col enman”). Having considered the
appl i cabl e I aw and argunent of the parties, both oral and
witten, for the reasons stated below, the nmotion is denied.
SUMMARY OF FACTS AND CONTENTI ONS

On June 16, 2004, Coleman filed a voluntary petition
seeking relief under Chapter 13 of the Bankruptcy Code.! The
Court confirmed Col eman’s first amended plan on August 26, 2004,
provi di ng for paynents over a five year period. ECMC filed a
tinmely proof of claimin the amount of $102, 393. 46, i ncl uding
unpaid i nterest and collection costs, for the bal ance due on
Col eman’ s student | oans (the “Student Loan Debt”). On June 23,
2005, Coleman filed this adversary proceedi ng, seeking a parti al
di scharge of the Student Loan Debt on the ground that excepting
the entire Student Loan Debt from her Chapter 13 di scharge would
constitute an undue hardship.? As of August 3, 2005, the
principal and interest balance on the prom ssory notes was
$106,139.11. Prior to filing her petition, Col eman had nmade

repayments totaling $1, 000. 00.

The Bankruptcy Code is contained in Title 11 of the United
States Code. Hereinafter, all statutory references are to
Title 11 unless otherw se specified.

2The Ninth Circuit has held that a bankruptcy court has the
authority to grant a partial discharge of a student | oan
debt. In re Saxman, 325 F.3d 1168, 1173-74 (9th Cir.
2003) .
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To support her claimof undue hardship, Coleman relied
primarily on her history of irregular enploynent and current
unenpl oyed status. Specifically, Colenman alleged that she hol ds
a bachelor’s degree in art and attended graduate school, seeking
a master’s degree in cultural anthropol ogy, but did not conplete
t he degree program Col eman hol ds a single subject teaching
credential and has worked intermttently as a teacher since
1999, having been laid off four times. Her inconme has ranged
from$1,800 to $4,000 per nmonth as a teacher, but she was laid
of f in June 2005 and currently receives $410 per nonth on
unenpl oynment. Col eman has sought enmploynment in related fields
to no avail.

On August 19, 2005, ECMC filed the instant notion to
di sm ss the conplaint on two grounds. First, ECMC argued that
the Court |acks subject matter jurisdiction because the issue of
t he dischargeability of Col eman’s Student Loan Debt is not ripe
for adjudication until Col eman has conpl eted her Chapter 13 plan
paynents and obtai ned a di scharge. Second, ECMC argued that,
even if the Court has subject matter jurisdiction, as a
di scretionary matter, the Court should wait to rule on the
hardship i ssue until Col eman receives a di scharge because a
determ nation at an earlier tinme is too speculative. Coleman

opposed ECMC' s noti on.
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DI SCUSSI ON
l. VWHETHER COURT LACKS SUBJECT MATTER JURI SDI CTI ON TO
DETERM NE UNDUE HARDSHI P PRI OR TO COVPLETI ON OF PLAN
PAYMENTS
Section 1328 provides that a Chapter 13 debtor is entitled
to a discharge of his or her debts “as soon as practicable after

conpletion...of all paynents under the plan.... However
certain categories of debts are excepted fromthe discharge. 11
U.S.C. 8§ 1328(a). Anong the excepted debts are those debts
excepted from an individual chapter 7 debtor’s discharge under 8
523(a)(8). 11 U.S.C. 8 1328(a)(2). Section 523(a)(8) provides
t hat student | oan debts are nondi schargeabl e unl ess repaynent of
t he debt woul d i npose an undue hardship on the debtor and the
debtor’ s dependents. 11 U S.C. 8§ 523(a)(8). ECMC contends that
t he bankruptcy court |acks subject matter jurisdiction to

det erm ne whet her excepting the Student Loan Debt from a Chapter
13 debtor’s discharge would i npose an undue hardshi p because the
issue is not “ripe” until the debtor has earned her right to a
di scharge by conpleting the plan paynents.

Ri peness is a concept rooted in the “case and controversy”
cl ause of the Constitution and is a prerequisite to the Court’s
subj ect matter jurisdiction. See U S. Const. art. 1Il, §8 2, cl.
1. The basic rationale of the ripeness doctrine “is to prevent
the courts, through avoi dance of premature adjudication, from
entangling thenmsel ves in abstract di sagreenments over

adm ni strative policies, and also to protect the agencies from
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judicial interference until an adm nistrative decision has been
formalized and its effects felt in a concrete way by the

chal l engi ng parties.” Abbott Labs. v. Gardner, 387 U S. 136,

14849 (1967). In analyzing ripeness, a federal court nust
“eval uate both the fitness of the issues for judicial decision
and the hardship to the parties of w thhol ding court

consi deration.” 1d. at 149; see also Anerican-Arab Anti -

Discrimnation Conmttee v. Thornburgh, 970 F.2d 501, 510 (9th

Cir. 1992).
In In re Taylor, 223 B.R 747 (Bankr. 9th Cir. 1998), the

Bankruptcy Appell ate Panel (the “BAP”) held that a court may
det erm ne whet her a student | oan debt should be discharged as an
undue hardship prior to the conpletion of a Chapter 13 debtor’s
pl an paynments. In Taylor, the debtors filed their conplaint
| ess than six nonths after filing their Chapter 13 petition and
al nost three nonths before the Chapter 13 plan was confirned.
In concluding that the issue could be detern ned before the
debtor’s di scharge was i nm nent, the Taylor court relied on
Federal Rul e of Bankruptcy Procedure (hereinafter “FRBP")
4007(b) which provides that “a § 523(a)(8)[] action can be
brought at any tine.” Taylor, 223 B.R at 751 (enphasis added);
see FRBP 4007(b).

The Tayl or court observed that the “filing of a conplaint
at any time to discharge a student | oan based on undue hardship

does not conflict with any statutory right or procedure or with
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public policy.” See Taylor, 223 B.R at 751. Consequently, it

concluded that the debtors “had a right to file the Conpl ai nt
when they did, and the issues were ripe for adjudication at that
time.” Taylor, 223 B.R at 752 (enphasis added). However, it
does not appear fromthe text of the decision that the term
“ripe” was used in its constitutional sense.

ECMC contends that Taylor is contrary to two Ninth Circuit

Court of Appeals decisions and thus should not be followed by

this Court: i.e., Inre Heincy, 858 F.2d 548 (9th Cir. 1988) and
In re Beaty, 306 F.3d 914 (9th Cir. 2002). |In Heincy, prior to

confirmation of the Chapter 13 plan, the debtor sought a
determ nati on regarding the dischargeability of a crimna
restitution debt, and the bankruptcy court held the debt to be
di schargeable. Heincy, 858 F.2d at 549. The Ninth Circuit

reversed, concluding that the dischargeability issue was “not
ripe for resolution until the court knows whether the Heincys
have successfully conpl eted paynments under the plan.” [d. at
550. At the tinme of the Ninth Circuit’s decision in Heincy,
crimnal restitution debts were not di schargeabl e under

8§ 1328(b), but were arguably dischargeable under 8§ 1328(a). See
11 U.S.C. § 1328 (1989); Pub. L. No. 101-581 (1990) (anmending

§ 1328(a) to except crimnal restitution debts from discharge).

The Heincy court applied the follow ng reasoning:

If the Heincys ultimately conpl ete paynents under
the plan, their discharge would be controlled by 11
US C 8§ 1328(a). |If they do not, their discharge
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woul d be controlled by 11 U.S.C. 8§ 1328(b). Under
the latter section, the restitution order would not
be di schargeable. Under the former section, there
i s considerable doubt whether the restitution order
woul d be dischargeable in |ight of the Suprene
Court’s recent decision in Kelly v. Robinson []
(expressing “serious doubts” as to whether
restitution orders are ever dischargeable.) W need
not now decide that issue. Because the plan is
still in progress, the bankruptcy court could not
have known whi ch di scharge provision would apply.

Id. (citations omtted).
The Tayl or court found Heincy distingui shable because the
rationale recited above did not apply to the issue of the

di schargeability of student |oan debt. See Taylor, 223 B.R at

751. Unlike a crimnal restitution obligation at the tine of
Hei ncy, whether a student | oan debt is excepted from di scharge
under either § 1328(a) and 8§ 1328(b) is governed by the same
standard: i.e., “undue hardship.” See 11 U.S.C. 88 523(a),
1328(a) (2).

ECMC argued that it is irrelevant that student | oan debts
are excepted from di scharge under both 8§ 1328(a) and § 1328(b)
because the Heincy court concluded that a crimnal restitution
obl i gati on could probably not be discharged under either

provi sion. See Heincy, 858 F.2d at 550. However, the Heincy

court expressly refused to resolve the question of whether
crimnal restitution debt was in fact excepted fromthe

di scharge under either provisions. To the contrary, it relied
on the ostensibly disparate treatnment of crimnal restitution

debt under § 1328(a) and 8§ 1328(b). See id. As a result, the
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Tayl or court correctly distinguished the Heincy decision from
the issue before it.

In Beaty, the issue was whether |aches could be raised as a
defense to a conplaint to determ ne that a debt shoul d be
excepted fromthe debtor’s discharge under § 523(a)(3)(B).
Section 523(a)(3)(B) excepts an unschedul ed debt fromthe
debtor’s discharge if the creditor has a claimthat would have
been entitled to be excepted fromthe debtor’s di scharge under 8
523(a)(2), (4), or (6) if the creditor had received notice of
t he bankruptcy in tine to file a tinmely action to have the debt
excepted fromthe debtor’s discharge, as required by 8 523(c).
11 U.S.C. 88 523(a)(3)(B), 523(c). Rule 4007(b) provides that a
conpl ai nt seeking a determ nation that an unschedul ed debt of
this sort is nondi schargeable may be filed “at any tine.”

Beaty, 306 F.3d at 917. Notw thstanding this |anguage, the
Beaty court held that |aches could be asserted as a defense to
such an action. It observed that “the bankruptcy court is a
court of equity and should i nvoke equitable principles and
doctrines, refusing to do so only where their application would

be ‘inconsistent’ with the Bankruptcy Code.” |1d. at 922-23.°3

5The Ninth Circuit rejected the applicability of the Suprene
Court’s interpretation of the phrase “at any tinme” in Heflin v.
United States, 358 U. S. 415, 420 (1959). In Heflin, the Suprene
Court held that a statute providing that a notion to vacate a
sentence “my be made at any tine” rendered the doctrine of

| aches inapplicable. The Ninth Circuit distinguished Heflin on
the ground that, there, the | anguage was contained in a statute
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Beaty is clearly distinguishable. ECMC does not contend
that Coleman’s claimis barred by laches. To the contrary, it
contends that the action is premature. Moreover, the question
is not whether a procedural rule could create subject matter
jurisdiction where it does not exist. Clearly, it cannot.
Thus, the question remains whether the issue is ripe as a
constitutional matter.

ECMC contends that the issue of undue hardship is not ripe
as a constitutional matter because it would require the
bankruptcy court to speculate as to Col eman’s financi al
situation at a future tine: i.e., when she conpletes her plan
paynents. Unless she nodifies her plan to shorten its term
Col eman will not conplete her plan paynments until 2009. The
Court finds this argunment without nerit.

In the Ninth Circuit, as in nost circuits, the test for

undue hardship under 8 523(a)(8) is governed by In re Brunner,

831 F.2d 395 (2d Cir. 1987). See In re Pena, 155 F.3d 1108,

1112 (9th Cir. 1998) (adopting Brunner test). To establish that

excepting a student |oan debt fromthe di scharge woul d i npose an
undue hardshi p, a debtor nust prove three things: “(1) that she

cannot maintain, based on current inconme and expenses, a

“mnimal” standard of living for herself and her dependents if

rat her than a procedural rule. It noted that Rule 4007 “cannot
create an exception to the Bankruptcy Code, and cannot abri dge,
enl arge, or nodify any substantive right.” Beaty, 306 F.3d at

924 (internal quotations omtted).
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forced to repay the loans; (2) that additional circunstances

exi st indicating that this state of affairs is likely to persist
for a significant portion of the repaynent period of the student
| oans; and (3) that the debtor has made good faith efforts to
repay the loans.” Saxman, 325 F.3d at 1172.

Unl ess the repaynent period is close to conpletion at the
time a Chapter 13 discharge is due, the second prong of the
Brunner test always requires the Court to speculate as to the
debtor’s future financial prospects. G anted, the Court nmay be
required to speculate to a greater degree if it makes the
determ nation a few years prior to the debtor’s discharge.
However, the Court does not view this difference of degree as of
constitutional significance.

The majority of circuit courts that have addressed this

i ssue have disagreed with Taylor. See In re Bender, 368 F.3d

846 (8th Cir. 2004); In re Rubarts, 896 F.2d 107 (5th Cir.

1990); In re Hochman, 853 F.2d 1547 (11th Cir. 1988).4 These

courts concluded that the express |anguage of 8§ 1328(a) requires
the determ nation to be made at the tinme of discharge. One

| ower court observed that, while FRBP 4007(b) permts the

di schargeability action to be filed at any tine, it does not

provide that the issue of dischargeability may be determ ned at

“See also In re Pair, 269 B.R 719 (Bankr. N.D. Ala. 2001);
In re Soler, 250 B.R. 694 (Bankr. D. Mnn. 2000); In re
Rai sor, 180 B.R. 163 (Bankr. E.D. Tex. 1995).

10
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any time. See, e.qg., Raisor, 180 B.R at 165-67. One circuit

court has agreed with Taylor. See In re Ekenasi, 325 F.3d 541

(4th Cir. 2003).°
However, with the exception of Craine and Bender, none of

these courts addressed the issue froma constitutional

standpoint. The Craine court discussed the Article Ill “case or

controversy” requirenment and held that an actual controversy exi st

See Craine, 206 B.R at 600-01. The Bender court deci ded the issU

on prudential grounds. Bender, 368 F.3d at 847-48. The Court
agrees with Craine that the issue of the dischargeability of a
student | oan presents a “case and controversy” from a
constitutional standpoint as soon as the Chapter 13 case is

filed. Thus, the Court concludes that it has subject matter

jurisdiction to determ ne whether a student | oan debt should be

di scharged as an undue hardship prior to the conpletion of a

chapter 13 debtor’s plan paynents. ECMC s notion to disnm ss on

t he grounds of |ack of subject matter jurisdiction will be

deni ed.

[1. SHOULD COURT EXERCI SE | TS DI SCRETI ON TO DELAY DETERM NATI ON

OF UNDUE HARDSHI P UNTI L DI SCHARGE |'S | MM NENT?
As noted above, in order to establish “undue hardship” a
debt or nust denonstrate that: (1) given her current inconme and

expenses, she cannot maintain a mniml standard of living if

See also In re Strahm 327 B.R 319 (Bankr. S.D. Ohio
2005); In re Craine, 206 B.R 598 (Bankr. M D. Fla. 1997);
In re Goranson, 183 B.R 52 (Bankr. WD.N. Y. 1995).

11

e
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required to repay the loans; (2) her inability to repay is

likely to persist for a significant portion of the repaynent
period; and (3) she has made good faith efforts to repay the
| oan. See In re Pena, 155 F.3d 1108, 111132 (9th Cir. 1998)

(adopting Brunner test). The debtor has the burden of proving

all three prongs by a preponderance of the evidence. See In re

Nys, 308 B.R 436, 441 (Bankr. 9th Cir. 2004).

ECMC argues that the Court should wait until Col eman has
conpl eted her Chapter 13 plan to determ ne the dischargeability
i ssue because “it would be difficult, if not inpossible, for the
Court to adjudicate her undue hardship claimuntil she receives
her discharge.” Specifically, ECMC argues that, while the
second prong of the Brunner test always requires somne
specul ati on regarding the debtor’s future circunstances, a
greater degree of speculation would be required here because the
future, that is, the time period follow ng discharge, is further
off. Further, ECMC argues, a court does not normally have to
specul ate as to the first prong because it can use the debtor’s
current incone at the tinme of plan conpletion. Here, however,
the Court would be required to speculate as to Col eman’s current
i ncome when Col eman conpl etes the plan in 20009.

ECMC al so suggests that the third prong of the Brunner test
cannot be net because Col eman has denonstrated a | ack of good
faith by attenpting to obtain an undue hardship determ nation

whil e her Chapter 13 case is pending. Finally, ECMC argues that

12
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atrial at this tine is a waste of judicial resources because

Col eman may not conplete her Chapter 13 plan. ECMC contends

that Coleman will not be prejudiced by waiting for a
determ neation until her discharge is i nent because that
determ nation will not have any effect on her Chapter 13 plan.

At | east one court has characterized the above argunments as

“nore prudential, rather than jurisprudential.” See Strahm 327

B.R at 321. The Taylor court did not discuss these
“prudential” argunments. However, courts that have foll owed

Tayl or have discussed and rejected them See Ekenasi, 325 F. 3d

541; Strahm 327 B.R 319; Goranson, 183 B.R 52.

I n Goranson, the court concluded that a debtor “may sel ect
any snapshot date during or after [the case] as the date on
whi ch to prove undue hardship.” Goranson, 183 B.R at 56. The
court acknowl edged that it may be a challenge to apply the
Brunner test to the debtor’s chosen “snapshot date,” but “[t]o
do otherw se would be to penalize a debtor for electing Chapter
13 over Chapter 7.” 1d.

The Fourth Circuit, in Ekenasi, has also permtted a debtor
to choose the “snapshot date” for determ ni ng undue hardship on
the grounds that the “text of the pertinent statute does not
prohi bit such an advance determ nation.” Ekenasi, 325 F.3d at
547. The court, however, provided the follow ng caution:

[I]t will be nost difficult for a debtor, to

prove with the requisite certainty that the
repaynment of his student |oan obligations

13
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will be an “undue burden” on himduring a
significant portion of the repaynent period
of the student |oans when the debtor chooses
to nmake that claimfar in advance of the
expected conpl etion date of his plan.

Id. The Strahm court adopted the reasoning of the Ekenasi court

in rejecting argunents identical to those here. See Strahm 327

B.R at 325.

Mor eover, two published decisions fromcourts within the
Ninth Circuit have applied the Brunner test in Chapter 13 cases
where the debtors had not yet conpleted paynents under the plan
See In re Cota, 298 B.R 408 (Bankr. D. Ariz. 2003); In re

Ritchie, 254 B.R 913 (Bankr. D. Idaho 2000). Both courts, when
determ ning the first prong, |ooked at evidence of the debtor’s
current inconme and expenses at the time of trial. See Cota, 298
B.R at 414-15; Ritchie, 254 B.R at 918. This is consistent
with the | anguage of the first prong, which requires a court,
when applying the test, to consider “current incone and
expenses,” see Pena, 155 F.3d at 1111. It is contrary to ECMC s
argunment that a court is required to |look at a debtor’s incone
at the date of discharge under the first prong. Further, this
approach mrrors that of those courts that permt the debtor to
choose the “snapshot date” for the dischargeability

det erm nati on. See Ekenasi, 325 F.3d at 546-—47; Goranson, 183

B.R at 56.
Wth respect to the second prong, as noted above,

consi deration of additional circunstances indicating whether the

14
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debtor’s state of affairs is |likely to persist for a significant
portion of the repaynment period “always requires the court to
consider a future time period where certainty is never

avai | abl e, whether evidence in regard to this factor is
presented in the early stages, or the |ater stages, of a chapter
13 case.” Strahm 327 B.R at 322. 1In Cota, for exanple, while

the court lanmented that it did “not have a crystal ball to

assist in determ ning what will happen in the future,” the court
nevert hel ess anal yzed the second prong over a twenty-five year
repaynment period. Cota, 298 B.R at 417-48. The court | ooked
to evidence presented at trial regarding the debtor’s current
physi cal condition, education, and nunmber and ages of his
children in determ ning the debtor’s future ability to maintain
a mnimal standard of living. See id.

In accord with ECMC s position, however, are Bender, 368
F.3d 846; Pair, 269 B.R 719; Soler, 250 B.R 694; and Raisor,
180 B.R. 163. The Eighth Circuit points out, for exanple, that
“the factual question is whether there is undue hardship at the
time of discharge, not whether there is undue hardship at the
time that a 8 523(a)(8) proceeding is comenced.” Bender, 368
F.3d at 848. For this reason, it concludes, the proceeding
shoul d take place relatively close to the date of discharge so

the court can exam ne the debtor’s actual circunstances at that

tine. | d.

15
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ECMC al so quotes United States v. Lee, 89 B.R 250 (N.D.

Ga. 1987), aff’'d, United States v. Hochman (I n re Hochman), 853

F.2d 1547 (11th Cir. 1988), as stating, “No debt is

di schargeabl e under § 1328(a) until successful conpletion of al
paynments under a Chapter 13 plan.” Lee, 89 B.R at 257. In
Lee, the issue was the tineliness of the proceeding to determ ne
di schargeability of a health education assistance loan. [d. at
251. Title 42 U S.C. 8§ 294f(g) inposed requirenents beyond

8§ 523(a)(8) for discharge of a health education |oan, and the
debtors there failed to satisfy the requirenments of 42 U S.C

8§ 294f(g). In dicta, however, the court acknow edged that “[i]f
t he debt the dischargeability of which is at issue [] is
arguably one of two exceptions provided for in 8 1328(a)

then it would be appropriate for a court to determ ne, before
conpletion of the Chapter 13 plan, whether that debt is

nondi schar geabl e under § 1328(a).” [Ld. at 257.

The Sol er court responded to the Lee court’s assertion.
Soler, 250 B.R at 696. The court there pointed out that, at
the time of Lee, a debt under 8§ 523(a)(8) was not an exception
to Chapter 13 discharge but was added as an exception in 1990.
Id. At the time of Lee, the only exceptions to di scharge under
§ 1328(a) were for certain long term debts and alinmony and child
support. See Lee, 89 B.R at 257. The Soler court concluded
that the “nature of the exception of student |oan debt from

di scharge” distinguished it fromthe two types of exceptions

16
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that existed at the tine of Lee. See Soler, 250 B.R at 696.

Specifically, the Soler court, somewhat circularly, relied on

“the fact that dischargeability cannot be determ ned absent a

di scharge that has been granted or is immnent.” 1d. The court

clarified that whether a debtor suffers from undue hardship
“depends on the debtor’s situation at the time of discharge.”

ld.

However, the Bender and Sol er courts appear to be adding a

judicial gloss to 8 523(a)(8) by defining the issue as whether
undue hardship exists at the time of discharge. The issue
defined by the statute does not include the italicized words.
There is no express statutory prohibition on determning this
i ssue before the discharge is granted.

As the Goranson court pointed out, to require the
di schargeability determ nation to be postponed until the
debtor’s Chapter 13 plan paynments are conpl eted woul d make

Chapter 13 less attractive to debtors with student | oans than

Chapter 7 where the determ nation could be made pronptly. This

woul d be contrary to congressional intent to encourage debtors

to choose Chapter 13 over Chapter 7. See Goranson, 183 B.R at

56. Further, a determnation at a relatively early stage of the

bankruptcy case may be of significant inport to a Chapter 13

debtor. As the Strahm court noted, “if the Debtor prevails, in

whol e, or in part, a nunmber of options may be available to the

Debt or, which may inpact future collective proceedings in the

17
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chapter 13 case.” Strahm 327 B.R at 325. If the debtor does
not prevail, early resolution of the issue nmay enabl e a debtor
to modify its plan to propose paynent to the creditors, and

t hereby prevent the accrual of additional interest and

penalties. See Craine, 206 B.R at 601.

Col eman under st andably would |i ke to know before she makes
pl an paynments for five years whether her remaining student | oan
debt will be discharged upon a successful conpletion of her
plan. G ven the potential inpact of the dischargeability
determ nation at this stage in the proceedi ngs, the Court does
not believe that such a determ nation would be a waste of
judicial resources. Therefore, the Court concludes that it
shoul d exercise its discretion to consider the issue at this
time and will deny ECMC s notion to dism ss on prudenti al
grounds as wel | .

CONCLUSI ON

ECMC's notion to dism ss Coleman’s conplaint will be
deni ed. Counsel for Coleman is directed to subnmt a proposed
formof order in accordance with this decision.

END OF DOCUMENT
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