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Entered on Docket
December 07, 2005

GLORIA L. FRANKLIN, CLERK
U.S BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

Signed: December 05, 2005

RS

LESLIE TCHAIKOVSKY
U.S. Bankruptcy Judge

UNI TED STATES BANKRUPTCY COURT

NORTHERN DI STRI CT OF CALI FORNI A

In re

STEPHEN BRI AN TURNER, etc.,

Debt or .
JOHN T. KENDALL, Chapter 7
Tr ust ee,
Pl ai ntiff,
VS.

SUSANA C. TURNER, et al .,
Def endant s.

AH BENG YEO and E. A.
MARTI NI,

Pl aintiffs,
VS.

STEPHEN BRI AN TURNER, M D.,
etc.,

Def endant .

No. 02-44874 TK

Chapter 7
A.P. No. 02-7273 AT
A.P. No. 02-7298 AT
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MEMORANDUM OF DECI SI ON AFTER TRI AL

The t wo above- capti oned adversary pr oceedi ngs wer e
consolidated for trial. The Court conducted a trial on nost of
the clains asserted on March 8, 9, and 10, 2005.!1 At the
conclusion of the trial, the Court took the clainms under
subm ssion. It deferred rendering a decision pending receipt of
t he above-capti oned debtor’s (the “Debtor”) tax returns. Pursuant
to the Court’s direction, the parties filed closing briefs on or
about Novenber 7, 2005. Havi ng considered the evidence and
argunent presented by the parties, the Court finds and concl udes
as set forth bel ow

SUMMARY OF FACTS

The Debtor graduated from medi cal school in or about 1980.
The Debt or and Susana Turner (“Susana”) were married on February
16, 1981. After five years of post-graduate work, the Debtor
began practicing nedicine. Some tinme during the 1980s, a
conpl ai nt about the Debtor’s professional conduct was | odged with
t he Medical Board of California, Departnent of Consumer Affairs.
Thereafter, the Debtor was placed on probation and permtted to
practice medicine only on certain conditions.

I n Novenber 1991, the Debtor and Susana acquired title to and
began living in a residence | ocated in Al aneda County, California
(the “Home”). The deed by which they acquired title was recorded
shortly thereafter. In 1994, while the Debtor was still

The Court severed the dischargeability claimasserted in
A.P. No. 02-7298 AT for a later trial, if necessary.
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practicing nmedicine on probation, he was convicted of a
m sdeneanor based on an i ncident involving a patient. This second
incident ultimately led to a |license revocati on proceeding and to
the Debtor’s surrender of his nmedical license. Thereafter, the
Debt or supported hinmself and his famly by perform ng paranedi cal
exam nations for insurance conpanies.

In 1994, the Debtor attended a sem nar on “asset protection”
given by Robert Matthews (“Matthews”). At the conclusion of the
sem nar, Matthews referred the Debtor to a tax attorney
knowl edgeabl e about “asset protection.” The attorney provided the
Debtor with a form of docunent entitled Declaration of Trust (the
“GG Trust Declaration”) which the Debtor and Susana signed but did
not record. The GG Trust Declaration purported to establish a
Baham an Trust and declared that certain of the Debtor’s and
Susana’s assets, including the Honme, were held in trust for the
Debtor’s and Susana’s three children.

Begi nning in the Spring of 1995, the Debtor engaged i n conduct
wth respect to the plaintiffs Ah Beng Yeo and E. A Martini (the
“Plaintiffs”) that was ultimately found by a jury to be tortious.

At about the sane tinme, the Debtor met with Matthews in Ventura
to discuss the subject of “asset protection.” The Debtor showed
Matt hews a transnmutation agreenent, purporting to change the
character of the Honme to Susana’'s separate property (the
“Transnmut ati on Agreenent”) and the GG Trust Declaration as
evi dence of what efforts he had made previously to “protect” his

assets. Mat t hews advised the Debtor about some of t he
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di sadvant ages of hol ding real property in an offshore trust. They
di scussed the use of Ilimted liability conpanies to “protect”
assets.

I n Septenmber 1997, the Plaintiffs filed a |awsuit (the “Tort
Action”) against the Debtor and in August 1998 obtained a nopney
judgnent (the “Judgnment”). At about the sanme tinme, at the
Debtor’s direction, Matthews created a Nevada |limted liability
conpany naned Real |nvestment Capital Holdings LLC (“RICH LLC")
and a Nevada corporation naned Proset Ent erpri ses, I nc.
(“Proset”).? In publicly filed docunents, the GG Trust was
identified as the 99 percent owner and Proset was identified as
the 1 percent owner of RICH LLC. Alfred Cheung, Susana’ s brother,
a resident of Hong Kong, was identified as Proset’s President and
Secretary.

In March 1998, after the Civil Action was filed but before the
Judgnment was entered, Susana and the Debtor executed a grant deed
(the “1998 Deed”), transferring title to the Home to RICH LLC
The 1998 Deed was recorded in April 1998. On March 16, 1999,
approxi mately seven nonths after the Judgnent was entered, the

Debtor, acting on behalf of RICH LLP, executed a deed of trust in

The Debtor and Matthews continue to nmmintain a business
relati onship. Matthews owns a conpany with an office in Las
Vegas that serves as the resident agent for the RICH LLC and
Proset, as well as for numerous other conpanies. |In addition,
for a small annual paynment, the Debtor serves as the “nom nee”
president for at least six limted liability conpanies formed by
Matt hews for other clients who do not wi sh their names to be
listed in a public filing. The public filing does not reveal
that the Debtor is not a bona fide officer of the conpanies.
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favor of Proset (the “Proset Deed of Trust”), encunbering the Hone
to secure a line of credit. The Proset Deed of Trust was recorded
on March 18, 1999.3% The Debtor is identified in the Proset Deed
of Trust as the managi ng partner of RICH LLC,

In October 1999, the Plaintiffs filed a fraudul ent transfer
action against the Debtor and Susana.* On May 31, 2001, the
Plaintiffs obtained a wit of execution and attenpted to execute
the wit against the Hone. In June 2001, the Debtor prepared a
di ssol ution petition for Susana in which she sought to dissolve
her marriage to the Debtor. In the petition, the Debtor and
Susana stipulated that the Hone (which had previously been
transferred to RICH LLC) should be “confirnmed” as Susana’s
separate property. A dissolution judgnent (the “Dissolution

Judgnment”) was entered in Septenber 2001. Notwi t hst andi ng their

5The Debtor testified at trial that there was never any
draw on the line of credit. As a result, the Proset Deed of
Trust did not secure any debt. Mbreover, there was no credible
testinony at trial that Proset ever had the ability to answer a
draw. No credible evidence was provided that either Proset or
the GG Trust, Proset’s interest holder, had any assets other
than their interest the Honme. The Debtor testified vaguely that
the GG Trust had held investnments which generated inconme. The
Court did not believe him

“After the Debtor filed his bankruptcy petition, this
action was renoved to the bankruptcy court and was desi gnated
A.P. No. 02-7273 AT. Thus, it is one of the two above-captioned
adversary proceedings. As fraudulent transfer actions belong to
t he bankruptcy estate, the Trustee has assuned the prosecution
of this proceeding in place of the Plaintiffs. See Fed. R
Bankr. Proc. 60009.
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di vorce, the Debtor and Susana both continue to live in the Hone
and file joint tax returns, identifying thenselves as married.

On Decenber 27, 2001, RICH LLC executed a deed, transferring
title to the Hone to Susana (the “2001 Deed”).®> The 2001 Deed was
recorded the sane day.® On Septenber 10, 2002, |ess than one year
after the recordation of the 2001 Deed, the Debtor filed a
petition seeking relief under chapter 7 of the Bankruptcy Code,
t hereby commenci ng this case.

DI SCUSSI ON

As noted above, the trial addressed clains asserted in two
adversary proceedings: (1) A.P. No. 02-7273 AT (the *“Fraudul ent
Transfer Action”) and (2) A.P. No. 02-7298 AT (the “Objection to
Di scharge Action”). The Fraudulent Transfer Action was filed by
the Plaintiffs in state court in October 1999. It was renoved to
this court when the Debtor filed his chapter 7 bankruptcy petition
i n Septenber 2002. Pursuant to Rule 6009 of the Federal Rules of
Bankruptcy Procedure, the Trustee took over the prosecution of
this action. The Plaintiffs filed the Objection to Discharge

Action in the bankruptcy court after the Debtor filed his chapter

The Court has not been provided with a copy of the 2001
Deed. However, the Court assumes that the Debtor signed the
2001 Deed on behalf of RICH LLC.

The Di ssol ution Judgnment had no | egal effect on Susana’s
interest in the Home. Prior to the entry of the Dissolution
Judgnent, Susana had transferred her separate property interest
in the Home, acquired pursuant to the Transnutation Agreenent,
to RICH LLC.
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7 bankruptcy petition. They remain the plaintiffs in that action.
The Court will address each action in turn.
A. FRAUDULENT TRANSFER ACTI ON

The Fraudul ent Transfer Action asserts four clainms for relief.
The first two clains seek to avoid the various pre-petition
transfers of the Hone by the Debtor as actually and constructively
fraudul ent pursuant to bankruptcy and state |law. Section 548 of
t he Bankruptcy Code permts a trustee to avoid a transfer of an
interest of the debtor 1in property that 1is actually or
constructively fraudul ent provided it was made within one year of
the bankruptcy filing. See 11 U . S.C. § 548.

Section 544(b) of the Bankruptcy Code pernmits a trustee to
avoid a transfer that would have been avoi dable by an unsecured
credi tor under applicable state | aw provided that there is such a
creditor with a claim against the bankruptcy estate. See 11
U.S.C. 8§ 544(b). Section 3439 et seq. of the California Civil Code
permts a creditor to avoid the transfer of an "“asset” of the
debtor that is actually or constructively fraudulent that is mde
within four years prior to the date the avoi dance actionis filed.
See Cal. Civ. Code 88 3439.07, 3439.09. “Asset” is defined to
include only the unencunbered, nonexenpt value of the property
transferred. See Cal. Civ. Code § 3439.01(a).

Bot h bankruptcy law and California |aw define an actually
fraudul ent transfer as one made with “actual intent to hinder,
del ay, or defraud a creditor.” See 11 U S.C. 8 548(a)(1)(A); Cal.
Civ. Code § 3439.04(a)(1). Both bankruptcy |aw and California | aw
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e a transfer that is constructively fraudulent, in essence,
ne for which the debtor does not received reasonably
al ent val ue and which i s made when the debtor is insolvent or
renders the debtor insolvent. See 11 U . S.C. 8§ 548(b); Cal.
Code 8§ 3439. 05. In sum despite their simlarities, the
to avoid a fraudulent transfer under the Bankruptcy Code
rs from the right to avoid a fraudulent transfer under
ornia law in two significant respects. First, the “reach
peri od under the Bankruptcy Code is only one year. The
h back” period under California law is four years or, in the
of “actual fraud,” if later, one year after the transfer
reasonably have been discovered. See Cal. Civ. Code 8
09(a). Second, wunder the Bankruptcy Code, the entire
fer is avoided. Under California law, only the transfer of
asset” is avoided.

Inthe first claimfor relief, the Trustee seeks to avoid all

of the transfers referred to above as actually fraudul ent under

bot h
secon
trans
bot h
third
despi
I nter

Thus,

11 U.S.C. § 548 and Cal. Civ. Code 8§ 3439 et seq. In the
d claim for relief, the Trustee seeks to avoid all of the
fers referred to above as constructively fraudul ent under
11 U. S.C. §8 548 and Cal. Civ. Code 8§ 3439 et seq. In the

claimfor relief, the Trustee seeks a determ nation that,
te the numerous transfers, the Debtor retained his equitable
est in the Home at the tine he filed his bankruptcy petition.

he seeks a determ nation that the Home is property of the
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Debt or’ s bankruptcy estate. In the fourth claimfor relief, he
seeks turnover of the Hone.

The evidence presented at trial persuaded the Court that all
of the transfers in question were nmade with actual intent to
hi nder, delay, or defraud creditors. Actual intent nust generally
be established by reference to external circunstances. California
fraudulent transfer law has codified sonme of the types of
circunst ances commonly found to i ndicate actual intent to defraud.
Several of these “badges of fraud” are present here.’ The Court
was al so persuaded that the Debtor received no consideration for
any of the transfers and that they rendered the Debtor insolvent.

The Court did not believe the Debtor’s and Susana’s testinmony
that the transfer reflected by the Transnutation Agreenent was
made to restore marital harnony and to give Susana a sense of
financial security. It was obvious to the Court that the Debtor
exerted conplete control over the disposition of the Home both
before and after the execution of the Transnutation Agreenent.
However, the transfer reflected by the Transnutati on Agreenent is
irrel evant because, as noted above, in 1998, Susana transferred
her separate property interest in the Hone to RICH LLC pursuant to

the 1998 Deed. The Debtor obviously considered the GG Trust

'For exanple, all of the transfers were to insiders; the
Debt or retai ned possession and control of the Honme after the al
of the transfers; the Debtor had been sued before nost of the
transfers; no consideration was received for the transfers; and
t he Debtor was rendered insolvent by the transfers. See Cal.
Civ. Code 8§ 3439.04(b).
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Decl aration as not having effected a transfer because he did

not

bot her to have any document executed by the trustee of the GG

Trust, transferring title back to the Debtor and Susana (or

Susana al one) before he and Susana executed the 1998 Deed.

to

During the pre-trial notion stage of the proceedi ng, the Court

viewed the 1998 Deed as the critical transfer for fraudu
transfer purposes. Because this transfer occurred nore than
year before the filing of the Debtor’s bankruptcy petition

Court assumed that the Trustee's renedies were |imted

ent
one
t he

to

avoi dance of the “asset” transferred pursuant to the 1998 Deed.

As a result, at the Court’s direction, Susana and the Trustee each

call ed appraisers as expert wtnesses to testify as to

t he

unencunber ed, nonexenpt value of the Home at the tine of the 1998

transfer.

Susana’s appraiser testified that the Hone had no “asset”

value at that tinme. The Trustee's appraiser testified that

t he

Home had approximately $7,700 in unencunbered, nonexenpt val ue.

Al t hough both appraisers were conpetent and credi ble, the Court

found the Trustee’s apprai ser nethodol ogy nore reasonable. Thus,

if the Trustee were forced to rely on California fraudul ent

transfer avoidance |law, the Court would grant the Trustee a

judgnent avoiding the transfer of the Home to the extent of
$7, 700. However, based on the testinony at trial and further
anal ysis of the series of transfers persuades the Court that the

critical transfer is reflected by the 2001 Deed.

10
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The evidence presented persuaded the Court that RICH LLC

and

Proset were the Debtor’s alter egos. The Debtor admtted that

these entities were created and their relationship structured to

maxi m ze the protection of his assets: i.e., the Hone. “Asset

protection” is not illegal and is honored by the law if done

for

a legitimte purpose. For exanple, an individual may do busi ness

t hrough a corporationor limted liability conpany and will not be

hel d personally liable for the debts of the entity. The assets of

the corporation or Ilimted Iliability conpany wll not

be

consi dered the assets of the i ndividual interest holder. However,

an entity or series of entities may not be created wth

no

busi ness purpose and personal assets transferred to themwth no

relationship to any business purpose, sinply as a neans
shielding themfromcreditors. Under such circunstances, the
views the entity as the alter ego of the individual debtor

wll disregard it to prevent injustice.

of
| aw

and

Under simlar facts, atrial court found that the corporation

created by a judgnent debtor to hold his assets was the judgment

debtor’s alter ego. This finding was noted with approval by

t he
TM

Ninth Circuit Court of Appeals. See Fleet Credit Corp. V.
Bus Sales., Inc., 65 F.3d 119, 120 (9" Cir. 1995). In Fleet,

t he

trial court found that Berthold, the judgnent debtor, had operated

a corporation:

...as an extension of himself. He personally
directed the transfer...and did so for reasons
that had nothing whatsoever to do with the
operation of the corporate entity....[I]t is
beyond cavil that an inequitable result would

11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

follow were the Court to permt Berthold to
shield hinself with Taylor’s corporate form

ld. at 120.
Moreover, in FEleet, as here, Berthold caused his alter ego
corporation to make a further fraudulent transfer. The Court of

Appeal s noted that: “for Berthold s creditors to get...[Berthold’s
assets], they had to penetrate two |ayers of fraud, the alter ego
corporation, and the fraudul ent conveyance.” [d. at 121. Thus,
the fraudulent transfer by the alter ego corporation could be
treated as a fraudulent transfer by Berthold. |d. at 121-22.

Thus, the only rel evant transfer to be avoided is the transfer
refl ected by the 2001 Deed: i.e., by the Debtor (through his alter
ego, RICH LLC) to Susana. The Court has received no evidence of
the value of the “asset” transferred pursuant to the 2001 Deed.
However, because this transfer occurred within one year of the
bankruptcy filing, there is no need to reopen the evidence for
this purpose. The Trustee is entitled to avoid the transfer in
its entirety under 11 U.S.C. § 548(a).

The avoi dance of this transfer causes the interest in the Home
to revert to RICH LLC which, as discussed above, the Court views
as the Debtor’s alter ego. Because the Debtor and Susana were
di vorced before the bankruptcy was filed, the avoidance of the
transfer reflected by the 2001 Deed causes the entire interest in
the Hone to reverts to the Debtor as his separate property. Thus,
the Hone is property of the Debtor’s bankruptcy estate in its

entirety. As aresult, the Trustee is also entitled to a judgnment

12
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on his fourth claim for relief: i.e., for turnover of the Honme
purusuant to 11 U . S.C. § 542.

B. DEN AL OF DI SCHARGE CLAI M

The Deni al of Discharge Action seeks denial of the Debtor’s
di scharge under 11 U. S.C. 8§ 727(a)(2), (4), and (5). Section
727(a)(2) of the Bankruptcy Code provides, in pertinent part, that

an i ndividual chapter 7 debtor may not obtain a discharge if “the

debtor, with intent to hinder, delay, or defraud a creditor...has
transferred... or concealed...(A) property of the debtor, within
one year before the date of the filing of the petition; or (B)

property of the estate, after the date of the filing of the
petition.” The transfer of the Hone by RICH LLC to Susana
pursuant to the 2001 Deed occurred within one year of the
bankruptcy filing. As discussed above, the Court finds and
concludes that RICH LLC was the Debtor’s alter ego and that the
transfer reflected by the 2001 Deed was made with actual intent to
hi nder, delay, or defraud the Plaintiffs. Thus, the Debtor’s
di scharge shoul d be denied based on 11 U S.C. § 727(a)(2).

The Debtor’s discharge should al so be denied under 11 U.S. C.
§ 727(a)(4). Section 727(a)(4) provides, in pertinent part, that
an individual chapter 7 debtor nmay not obtain a discharge if “the
debt or knowi ngly and fraudulently, in or in connection with the

case— (A) made a false oath or account.... The Court concl udes
that the Debtor know ngly and fraudulently nade several false
oaths on the Debtor’s Schedules of Assets and Liabilities (the

“Debtor’s Schedules”) and Statement of Financial Affairs (the

13
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“SOFA”). Both docunents were signed by the Debtor under penalty
of perjury.

First, the Court views as a knowing and false oath the
Debtor’s om ssion of any reference to his interest in the Hone.
Schedul e A of the Debtor’s Schedul e of Assets and Liabilities (the
“Debtor’s Schedul es”) asked the Debtor to list any interest in
real property and to describe the nature of the interest. The
Court was persuaded that, notw thstanding the numerous paper
transfers of his interest in the Hone, at the tinme he filed his
bankruptcy petition, the Debtor retained an equitable interest in
the Honme. He failed to list that interest on Schedul e A

In addition, item10 on the Debtor’s SOFA directed himto |i st
any transfers of property other than in the ordinary course of
busi ness within one year prior to the bankruptcy filing. As
di scussed above, the Court views the 2001 Deed as a transfer by
the Debtor. The Debtor failed to |list this transfer and marked
the box indicating that there were no such transfers. The Court
views this om ssion and mark as a knowi ng and fraudulent false
oat h.

Second, Schedule B of the Debtor’s Schedules, item 12, asked
the Debtor to list any interests in incorporated or unincorporated
busi nesses. As di scussed above, the Court was persuaded that the
Debt or was the equitable owner of RICH LLC and Proset at the tine
he filed his bankruptcy petition. The Debtor failed to I|ist
these interests and instead checked the space in the colum

indicating that he had no interest in any incorporated or

14
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uni ncor por ated business. The Court also views this om ssion and
mar k as a knowi ng and fraudul ent fal se oath.

Third, Schedule | and J required the debtor to list his incone
and expenses at the tinme the bankruptcy petition is filed. On
Schedule |, the Debtor identified hinself as divorced. He |listed
a nonthly income of $5,000 and, on Schedule J, listed expenses of
$5, 106, the largest item being an alinony paynment of $4,657.
This was inconsistent with the Debtor’s sworn statements in his
tax returns for that year in two respects. As noted above, in
their tax returns, filed jointly notwithstanding their prior
di vorce, the Debtor and Susana identified thenselves as marri ed.
Not surprisingly, they also listed no alinony paynent.

Al t hough the Court believes that the Debtor’s and Susana’'s
di vorce was effected for fraudul ent purposes, they are nonethel ess
di vor ced. Thus, the Debtor’s false statement wunder oath
concerning his marital status is the one nade on his tax returns,
not the one nmade on Schedule I. However, based on the evidence
presented, the Court finds and concludes that the Debtor’s
statement on Schedule J that his nonthly expenses included an
al i mpony paynment of $4,675 was a knowing and fraudulent false
statenment. Susana testified credibly that the Debtor did not pay
her alinony of $4,675 a nonth. |Instead, he sinply gave her noney
when she asked for it. The Court is persuaded that this false
statenent, standing alone, warrants denial of the Debtor’s

di schar ge.

15
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Finally, 11 US.C. § 727(a)(5) of the Bankruptcy Code
provi des, in pertinent part, that an individual chapter 7 debtor
may not obtain a discharge if “the debtor has failed to explain
satisfactorily, before determ nation of denial of discharge...any
| oss of assets or deficiency of assets to neet the debtor’s
liabilities....” The Plaintiffs failed to present sufficient
evidence to neet their burden of establishing a claimfor denia
of the Debtor’s discharge under this subsection.

CONCLUSI ON

Wth respect to the Fraudul ent Transfer Action:

1. Wth respect to the First Claimfor Relief, the Trustee
is entitled to a judgnent declaring that RICH LLC and Proset were
alter egos of the Debtor and avoiding the transfer of the Hone to
Susana pursuant to the 1998 Deed as an actually fraudul ent
transfer under 11 U.S.C. 8§ 548(a)(1)(A).

2. Alternatively, with respect to the Second Claim for
Relief, the Trustee is entitled to a judgnent avoiding the Hone to
Susana pursuant to the 1998 Deed as a constructively fraudul ent
transfer under 11 U.S.C. § 548(a)(1)(B).

3. Wth respect to the Third Claimfor Relief, the Trustee
isentitled to a judgnent declaring that, at the tine he filed his
bankruptcy petition, the Debtor retained his equitable interest in
t he Hone.

4. Wth respect to the Fourth Claimfor Relief, the Trustee
is entitled to a judgnent ordering turnover of the Hone to the

Trust ee.

16
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Wth respect to the Denial of Discharge Action:

1. The Plaintiffs are entitled to a judgnent denying the

Debtor’s discharge pursuant to 11 U S.C. 8§ 727(a)(2) and (4).

Their claim for denial of the Debtor’s discharge pursuant to 11

US.C 8 727(a)(5) will be dismssed with prejudice.

2. The second claim for relief, seeking to except

t he

Plaintiffs’ Judgnent fromthe Debtor’s discharge, is dism ssed as

nmoot .

Counsel for the Trustee is directed to submt a proposed form

of judgnent in accordance with this decision.

END OF DOCUMENT
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