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UNI TED STATES BANKRUPTCY COURT
NCORTHERN DI STRI CT OF CALI FORNI A

In re No. 00-42066 J

Adv. No. 00-4482 AJ
WEBSTER SOUTHALL, JR., and
ANGELA SOUTHALL,

Debt or s. /

WEBSTER SOUTHALL, JR., and
ANGELA SOUTHALL,

Pl aintiffs,
VS.

FAI RBANKS CAPI TAL CORPORATI ON;
SHK PROPERTI ES, 1 NC.

Def endants. /

DECI S| ON:  CRGSS MOTI ONS FOR SUMVARY J UDGVENT

This is an adversary proceeding in which plaintiffs Whbster and
Angel a Southall, the above debtors (jointly, “the Southalls”), seek
to avoid a foreclosure sale of certain real property located on 79th
Ave. in Qakland, California (the “Property”), and noney damages,
agai nst defendants Fai rbanks Capital Corporation (“Fairbanks”), the
foreclosing creditor, and SHK Properties, Inc. (“SHK’), which

purchased the Property at the foreclosure sale. The Southalls
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contend that the foreclosure sale was a nullity because Fairbanks
did not properly serve its notion for relief fromthe automatic stay
by which it obtained | eave to conduct the foreclosure sale. The
parties have filed cross-notions for summary judgnent pursuant to
Fed. R Civ. P. 56, which applies in adversary proceedi ngs pursuant
to Fed. R Bankr. P. 7056.

The court concludes that genuine issues of nmaterial fact are
present with respect to the issue of whether Fairbanks served its
notion for relief fromthe automatic stay in conpliance with Fed. R
Bankr. P. 7004(b)(9). The court also concludes, however, that even
i f Fairbanks did not effect service of its stay relief notion in
conpliance wwth Fed. R Bankr. P. 7004(b)(9): (a) SHK is protected
by Bankruptcy Code 8 549(c),! and (b) Fairbanks is entitled to
annul | mrent of the automatic stay such to validate its actions at
i ssue herein.

The court will therefore deny the Southalls’ notion for sunmary
j udgnment and grant the notions for summary judgnent filed by
Fai r banks and SHK

DI SCUSSI ON

A. Backgr ound

On April 4, 2000, Webster Southall filed a voluntary chapter 13
petition herein. He filed the petition pro se. On April 19, the

Southalls filed an amended chapter 13 petition; the amendnent added

1Unl ess as otherwi se stated, all further section references
herein are to the United States Bankruptcy Code, 11 U S.C. § 101

et. seq.
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Angel a Southall as a debtor, and listed attorney Richard L.
Boeckholt (“Boeckholt”) as the Southalls’” counsel. The Southalls
did not serve a copy of the anended petition on Fairbanks. Nor did
the Southalls record a copy of the original or anmended chapter 13
bankruptcy petition with the recorder of Al ameda County, California,
where the Property is | ocated.

The Sout halls schedul ed the Property as having a val ue of
$85, 000, subject to a first lien in favor of Fairbanks in the sum of
$65, 000.

On May 28, 2000, the Southalls signed a Substitution of
Attorney stating that they were substituting Boeckholt as their
counsel in the place of Wbster Southall, acting in pro per. The
docunent does not appear to have been filed or served on anyone
until after the Southalls filed the conpl aint herein.

On June 6, 2000, the Clerk of this court caused to be mailed to
t he schedul ed creditors, including Fairbanks, a Notice of
Commencenent of Case stating that the Southalls had filed a chapter
13 case. The notice |isted Boeckholt as the Southalls’ counsel.

On June 9, 2000, Fairbanks filed a motion for relief fromthe
automatic stay inposed under 8§ 362(a) seeking relief to foreclose on
the Property, and set the matter for hearing. The notion alleged,

inter alia, that the |loan secured by the Property was in default at

the date of the petition, and that the Southalls had failed to nake
two postpetition |oan paynents as they were required to do, In re
Ellis, 60 B.R 432 (9th Cr. BAP 1985). Fairbanks served the noving

papers on debtor Wbster Southall. Fairbanks did not serve
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Boeckholt. The court’s docket at the tinme stated that Webster
Southall was a pro se debtor. A declaration filed by Charl es

Nunl ey, Fairbanks’s counsel herein, stated that he was unaware that
Webster Southall had retained counsel, and that he had served the
notion only on Webster Southall in reliance on the court’s docket.

On July 21, the hearing on Fairbanks’s notion went forward.
Nei t her the Southalls nor Boeckholt appeared. At the conclusion of
the hearing, the court ruled that stay relief would be granted. On
July 24, Fairbanks served a copy of a proposed stay relief order on
Webster Southall. On August 2, the court entered its order granting
Fai rbanks’s notion. The facts before the court do not reveal
whet her Fai rbanks served a copy of the signed order on the
Sout halls.? The declaration filed by Fairbanks’s counsel in support
of its notion states that he was unaware that the Southalls were
represented by counsel until conmencenent of the present adversary
pr oceedi ng.

On Cctober 3, 2000, Fairbanks caused a foreclosure sale to be
hel d. SHK purchased the Property for the cash sum of $78,200. (The
t he amount of the debt then owi ng to Fairbanks was in the sum of
$80,503.) Thereafter, SHK recorded a trustee’ s deed.

On Novenber 9, 2000, the Southalls filed the present adversary
proceedi ng agai nst Fairbanks and SHK. It is their contention that

the order granting Fairbanks relief fromthe automatic stay is void

2The file for R'S. No. 00-0881, the nunber assigned to
Fai rbanks’s stay relief notion, contains an unsigned proof of
service of the order
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because Fairbanks did not serve Boeckholt with a copy of its notion
in conpliance with Fed. R Bankr. P. 7004(b)(9),2 which provides, in
rel evant part:

Except as provided in subdivision (h), in addition to the
nmet hods of service authorized by Rule 4(e)-(j) F.R CvV.P.,
service may be made within the United States by first
class mail postage prepaid as foll ows:

(9) Upon the debtor, after a petition has been filed
by or served upon the debtor and until the case is
di sm ssed or closed, by mailing copies of the sumopns and
conplaint to the debtor at the address shown in the
petition or statenment of affairs or to such other address
as the debtor nay designate in a filed witing and, if the
debtor is represented by an attorney, to the attorney at
the attorney's post-office address.

The Sout halls argue that because the foreclosure sale was held
pursuant to a stay relief order that was void, the foreclosure sale
was al so void, and SHK must therefore return the Property to them
The Southalls do not allege any bad faith or intentional m sconduct
on the part of Fairbanks or SHK

B. Fai rbanks’'s Failure to Serve Boeckholt

Fai r banks does not di spute that proper service under Fed. R
Bankr. P. 7004(b)(9) requires service of notion papers on a
bankruptcy debtor’s counsel of record. It argues, however, that

because the Southalls did not serve it with the anended bankruptcy

Al t hough Fed. R Bankr. P. 7004 is part of the rules that
govern adversary proceedings, it applies to notions for relief
fromthe automatic stay via Rules 4001(a)(1) and 9014.
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petition in conpliance with Fed. R Bankr. P. 1009,% or with the
Notice of Substitution of Attorney in conpliance with the court’s
local rules,® the Southalls are responsible for Fairbanks’s failure
to serve Boeckholt and that service of the stay relief notion was
therefore valid. There is indeed authority for the proposition that
otherwi se invalid service under Fed. R Bankr. P. 7004(b)(9) my be
excused if such invalidity resulted froma failure by debtor’s
attorney to file and serve a change of address on the parties. See

In re Cossio, 163 B.R 150 (9th G r. BAP 1994), aff’'d 56 F.3d 79.

Nevert hel ess, the Declarations filed by Fairbanks are not
adequate to rebut the presunption that the notice sent out by the
court on June 6, 2000, which stated that Boeckholt was the
Sout hal I's’ counsel, was received by Fairbanks. This is so because
Fai rbanks’ s counsel is not conpetent to testify as to whether

Fai r banks recei ved the notice, and because a nere decl arati on of

‘“Fed. R Bankr. P. 1009 provides:

A voluntary petition, list, schedule, or statenent may be
anended by the debtor as a natter of course at any tine
before the case is closed. The debtor shall give notice of

t he amendnent to the trustee and to any entity affected
thereby. On notion of a party in interest, after notice and
a hearing, the court may order any voluntary petition, |ist,
schedul e, or statenent to be anended and the cl erk shal

give notice of the amendnent to entities designated by the
court.

°The bankruptcy court’s local rule B.L.R 1001-2(a)17,
incorporating district court’s CGvil L.R 3-11, requires a party
proceedi ng pro se whose address changes to serve a notice of
change of address on “all opposing parties.”
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non-receipt is not sufficient to rebut the presunption. 1In re

Ri cketts, 80 B.R 495, 498-99 (9th Cr. BAP 1987); In re Carter, 511

F.2d 1203 (9th Cr. 1975); In re Bucknum 951 F.2d 204, 207 (9th
Gr. 1991).°

The court believes that a genuine issue of material fact is
present as to whether Fairbanks was served by the clerk of court
wi th notice of the anmended bankruptcy petition, and thus put on
notice that Boeckholt represented the Southalls.”’

C. Rights of SHK

Here the court assumes, arguendo, that Fairbanks failed to
serve Boeckholt with its stay relief notion, wthout just cause or
excuse, and that the resulting order was thus void.

It is true that acts in violation of the automatic stay are

void. Inre Schwartz, 954 F.2d 569, 571 (9th Cr. 1992). Even so,

°The court is not suggesting that the clerk of court’s
service of the Notice of Commencenent of Case on Fairbanks was
necessarily adequate service, or that Fairbanks cannot attenpt to
rebut the presunption of receipt. The court does believe,
however, that the declarations now before the court are
insufficient to permt a finding in the present context that
Fai r banks was not notified or served with notice of the fact that
Boeckholt was the Southalls’ counsel

'Fai rbanks has al so argued that it substantially conplied
Wi th service of process requirenents, and that service on Wbster
Sout hal | comports with due process requirenents. The Southalls
di spute that Fairbanks substantially conplied, and al so argue
that “substantial conpliance” with service of process
requirenents is not legally sufficient service. Gven the
concl usi ons expressed in sections C. and D., the court need not
address these argunents.
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the wei ght of authority is that Bankruptcy Code 8§ 549(c)® protects a
good faith purchaser of real property for present fair equival ent
val ue, wi thout know edge of the commencenent of the case, even if
the postpetition transfer was unauthorized, unless a copy of the
petition was recorded in the real property records before the deed

at issue was recorded. See Schwartz, 954 F.2d at 574 (“Subsection

549(c) is an exception to section 362 regardl ess of whether
violations of the automatic stay are void or merely voidable.”) See

also In re Shaw, 157 B.R 151 (9th G r. BAP 1993) (holding that a

purchaser at a tax lien sale held in violation of 8§ 362(a) is
eligible for protection under § 549(c), but that the purchaser at

the sale at issue failed to establish paynent of “equival ent

value”). Inre Wllians, 124 B.R 311 (Bankr. C. D. Cal. 1991),
cited by the Southalls, is not authority to the contrary; in

Wllians, unlike the present case, the debtor recorded a copy of the

8Bankruptcy Code § 549(c) provides:

(c) The trustee may not avoid under subsection (a) of this
section a transfer of real property to a good faith purchaser
wi t hout knowl edge of the commencenent of the case and for present
fair equival ent value unless a copy or notice of the petition was
filed, where a transfer of such real property may be recorded to
perfect such transfer, before such transfer is so perfected that
a bona fide purchaser of such property, against whom appli cabl e
law permts such transfer to be perfected, could not acquire an
interest that is superior to the interest of such good faith
purchaser. A good faith purchaser w thout know edge of the
commencenent of the case and for |less than present fair
equi val ent value has a lien on the property transferred to the
extent of any present val ue given, unless a copy or notice of the
petition was so filed before such transfer was so perfected.
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bankruptcy petition in the real property records. |d. at 313.

Here, the undisputed facts show that SHK is protected by
8§ 549(c). SHK paid cash (present value) in the sumof $78,200, an
anount that the court holds is “fair equival ent value” for purposes
of 8 549(c), based on the Southalls’ valuation. The Southalls did
not record a copy of their bankruptcy petition, and SHK did record a
trustee’s deed of the property. The uncontroverted declaration
filed by David Underwood states that SHK purchased the Property
wi t hout knowl edge of the bankruptcy case. SHK is therefore
protected by § 549(c).

D. Annul nent of the Automatic Stay

Even if 8 549(c) were inapplicable, the court would grant the
notions for summary judgnment filed by SHK and Fairbanks because, in

an appropriate case, the court may annul the automatic stay, i.e.,

grant retroactive relief to validate an otherwi se void action. See
§ 362(d); Schwartz, 954 F.2d at 572. Wether annulnent is
appropriate nust be determi ned on a case by case basis, and requires

the court to balance the equities. 1n re National Environnental

Waste Corp., 129 F.3d 1052, 1055 (9th Gr. 1997). The court

believes that this is an appropriate case for annul nent, for
NUNer ous reasons.

First, it is undisputed that the Southalls failed to nake their
required | oan paynents to Fairbanks after they filed chapter 13, and
t hus, that Fairbanks all eged and established cause for relief from
the automatic stay. Section 362(d)(1). The facts al so show that
the Southalls had little or no equity in the Property at the tine of
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the forecl osure sale.

Mor eover, there is no indication or allegation in the record
that the Southalls did not receive Fairbanks s noving papers, and
the Southalls have not so alleged. It thus appears that the
Southalls elected not to attend the hearing on the stay relief
nmotion, or to contest it. (The record is silent as to whether the
Sout halI's notified Boeckholt of Fairbanks’s stay relief notion.)

In addition, at the tinme it purchased the Property, SHK was and
is an innocent third party who parted in good faith with present,
fair, equivalent value in exchange for title.

It is also clear fromthe record that the Southalls failed to
serve any notice of Boeckholt’s entry into the case on Fairbanks, as
they were required to do pursuant to Fed. R Bankr. P. 1009 and
B.L.R 1001-2(a)17.

Finally, it appears that even if the court were to avoid the
forecl osure sale and restore the parties to the status quo,

i medi ate entry of a stay relief order followed by a new forecl osure
sal e woul d be appropri ate because of the substantial |oan defaults,
wi t hout apparent intent or nmeans on the part of the Southalls to

effect a cure.® Thus avoi dance of the sale would be an idle act.

°At oral argunent, Boeckholt suggested that the Southalls’
chapter 13 discharge would i mmuni ze them from having to repay
their debt to Fairbanks and that they could al so keep the
Property. This argunent appears to be based on the follow ng
facts. On Novenber 20, 2000, eleven days after the Southalls
filed this adversary proceeding, the Southalls filed an anended

chapter 13 plan that ignored the fact that they no | onger owned
(continued...)
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The court holds that even if the order granting Fairbanks stay
relief was invalid because of Fairbanks’s failure to serve its
noti on on Boeckholt, grounds are present to annul the stay.

E. CONCLUSI ON

Al t hough the court has concluded that a genuine issue of
material fact is present with respect to Fed. R Bankr. P
7004(b)(9), the court holds that no genuine issues of material fact
are present as to the right of SHK Properties to protection under
8§ 549(c) and Fairbanks's entitlenent to an order annulling the
automatic stay. This ruling noots out the Fed. R Bankr. P
7004(b) (9) issue.

The court will therefore deny the Southalls’ notion for sunmary

judgnent and grant sunmary judgnment in favor Fairbanks and SHK. 1©

°C...continued)
the Property. The plan provided that the Southalls would cure

the prepetition arrearage to Fairbanks, make the contractual
nmont hl y postpetition |oan paynents, and that all creditors would
be paid in full within six nonths. On January 18, 2001, the
court, unaware that the Southalls did not own the Property,
confirmed the plan. On February 13, 2001, the chapter 13 trustee
filed a certification that the Southalls had conpleted their
pl an, and an order of discharge issued on February 16, 2001.
However, were the court to order the return of the Property,
the revived debt to Fairbanks woul d not be di scharged because,
anong ot her reasons, such debt would have arisen after the date
of the discharge order, or alternatively, because the debtors did
not pay it in full in accordance with their plan. See § 1328(a).

°The court acknow edges that Fairbanks and SHK di d not

request annul ment of the stay in their noving papers. Even so,
(continued...)
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Dat ed: June 14, 2001

Edward D. Jellen
Uni ted States Bankruptcy Judge

10¢ ... conti nued)
when the facts show that they are entitled to relief on a theory

ot her than that pled, the court may grant such relief. See Fed.
R Cv. P. 54(c) and Fed. R Bankr. P. 7054 (“every final
judgnent shall grant the relief to which the party in whose favor
it is rendered is entitled, even if such party has not demanded
such relief in the pleadings”). See also Cool Fuel Inc. v.
Connett, 685 F.2d 309, 311 (9th G r. 1982) (holding that sua
sponte grant of summary judgnment to the party opposing sunmmary
judgment is permssible if the docunents presented establish
absence of genuine issue of material fact as to novant’s case).
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