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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re: ] Case No. 98-51326- ASW
]
H. KEI TH HENSCN, ] Chapter 7
]
Debt or ]
MVEMORANDUM DECI SI ON
DENYI NG MOTI ON TO DI SM SS
CHAPTER 7 CASE
Before the Court is a notion to dism ss this bankruptcy case,
filed by creditor Religious Technol ogy Center (“Creditor”). The

case was commenced by H. Keith Henson (“Debtor”), who filed a
Chapter 13! petition on February 28, 1998; the case was converted
to Chapter 7 on February 7, 2003.

Creditor is represented by Elaine M Seid, Esq. of MPharlin
Sprinkles & Thomas LLP; Samuel D. Rosen, Esq.; and Hel ena K
Kobrin, Esqg. of Moxon & Kobrin. Debtor is represented by Stanley
A. Zlotoff, Esq. (“Zlotoff”). Carolyn Wi, the Chapter 7 Trustee in

the case, (“Trustee”) is represented by Judith S. Suel zle, Esq.

! Unl ess otherwi se noted, all statutory references are to
t he Bankruptcy Code, Title 11 United States Codes, as it provided
Wi th respect to cases commenced on February 23, 1998.
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WlliamT. Neary, United States Trustee, and Edw na E. Dowel |,
Assi stant United States Trustee, (collectively, “U S. Trustee”)
are represented by Nanette Dunas, Esq.

The matter has been briefed and argued, and submtted for
deci sion. This Menorandum Deci sion constitutes the Court's
findings of fact and conclusions of |aw, pursuant to Rule 7052 of

t he Federal Rul es of Bankruptcy Procedure ("“FRBP").

I .
FACTS

The facts are not in dispute.

Debt or appeared at the creditors’ neeting held pursuant to
8341 in the Chapter 13 case in 1998. During the Chapter 13 case,
Creditor conducted very extensive and protracted di scovery
concerning Debtor’s assets, in connection with Creditor’s objection
to confirmation of Debtor’s proposed Chapter 13 plan and a notion
to dism ss the Chapter 13 case.

At sonme point in 2001, during the Chapter 13 case, Debtor
left California to live in Canada, shortly prior to being sentenced
on unrelated crimnal charges in R verside County. Debtor stated
in declarations filed in the Chapter 13 case that he had filed a
petition for Canadi an refugee status and could not |eave that
country while it was pendi ng.

Creditor’s notion to dismss the Chapter 13 case was tried in
2002; Debtor did not appear at trial. This Court ruled that Debtor
woul d not be permitted to remain in Chapter 13 and that, pursuant

to 81307(c), the interests of the bankruptcy estate and its
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creditors woul d be better served by conversion than by dism ssal.
An order converting the case to Chapter 7 was filed on February 7,
2003.

The Trustee was appointed in the Chapter 7 case and the Cerk
of the Bankruptcy Court issued a “Notice of Chapter 7 Bankruptcy
Case, Meeting of Creditors, & Deadlines” (“Notice”) on March 3,
2003. The Notice states that a “Meeting of Creditors” will be held
on April 1, 2003, that Debtor “mnmust be present at the neeting to be
guesti oned under oath by the trustee and by creditors”, and that
Debt or nust “provi de governnent-issued photo identification and
proof of social security nunber to the trustee at the neeting of
creditors”.

Debtor did not appear at the April 1 neeting. Zlotoff did
appear, and asked for a continuance so that he could make
arrangenents for Debtor to appear by tel ephone; the Trustee
continued the neeting to April 29, 2003. At the continued neeting,
Debtor did not appear and the Trustee announced that Debtor’s
request to appear by tel ephone had been denied by the U S.

Trustee. The Trustee also stated that the neeting was concl uded,
but she then wote to counsel for Debtor and Creditor on May 7,
2003 and said that she was changing the mnutes to reflect that the
neeti ng “has been taken off cal ender rather than concl uded”.

Creditor noved to dismss the Chapter 7 case based on
Debtor’s failure to appear at the neeting. Wen that notion first
canme on for hearing June 5, 2003, counsel appeared for the Trustee
and stated that her client did not oppose di sm ssal because Chapter

7 admi nistrative expenses were |ikely to exceed any possi bl e asset
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recovery, which would preclude distribution to creditors. The
Trustee's attorney al so said:

... hot being able to exam ne the debtor at

a 341 particularly in the absence of a 1019

report of any sort would nmake adm nistration

of the estate nore difficult, but I’mnot sure

t hat exam nation of the debtor given the history

of this case is necessarily going to get us any

closer to the truth of anything than we have

under -- through other docunents executed under
penal ty of perjury.

The trustee’s position is that it really isn't al

that inportant to have the neeting of creditors

that that’s probably not going to nake any differ-

ence, that the real reason for dismssing is that

there really isn't anything thing here for creditors.?
Counsel appeared for the U S. Trustee and stated that her client
took no position regarding dism ssal. Since then, the Trustee has
noved to sell the principal asset of Debtor’s estate, the residence
Debtor shared with his wife, Arel Lucas, which is schedul ed for

heari ng on Oct ober 23, 2003 and opposed by Creditor.

.
ANALYSI S
Creditor’s notion to dismss the Chapter 7 case is based on
Debtor’s failure to appear at the initial or continued post-
conversion creditors’ neeting. Creditor cites 8341, which provides
(in pertinent part) as foll ows:
(a) Wthin a reasonable tinme after the

order for relief in a case under this
title, the United States trustee shal

2 In response, counsel for Debtor correctly pointed out
that nost Chapter 7 cases are “no asset” cases in which creditors
receive no distribution.
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convene and preside at a neeting of creditors.

(d) Prior to the conclusion of the neeting
of creditors or equity security hol ders,
the trustee shall orally exam ne the debtor
to ensure that the debtor in a case under
chapter 7 of this title is aware of --

(1) the potential consequences of seeking

a di scharge in bankruptcy, including the
effects on credit history; (2) the debtor's
ability to file a petition under a dif-
ferent chapter of this title; (3) the
effect of receiving a discharge of debts
under this title; and (4) the effect of
reaf firm ng a debt, including the debtor's
knowl edge of the provisions of section 524(d)
of this title.

Creditor also cites 8343, which provides in full as follows:
The debtor shall appear and submt to exam
i nati on under oath at the nmeeting of creditors
under section 341(a) of this title. Creditors,
any indenture trustee, any trustee or exam ner
in the case, or the United States trustee nay ex-
am ne the debtor. The United States trustee may
adm nister the oath required under this section.

Debt or argues that his appearance was not required after the
case was converted from Chapter 13 to Chapter 7, citing In re
Smth, 235 F.3d 472 (9th Cr. 2000) (“Smth”) for the proposition
t hat conversion fromone chapter to anot her does not “reset” the
date of the original order for relief under the Bankruptcy Code
and, while conversion “triggers the Clerk’s office to renotice a
new date” for a creditors’ neeting, that neeting is “technically”
not a neeting pursuant to 8341, so a debtor has no duty to appear.
Debtor al so points out that the Notice issued post-conversion in
this case does not describe the creditors’ neeting as a “8341
nmeeting”, and is not an order directing Debtor to appear. Hol ding

aside for a nonent Debtor’s argunents regarding the substance of
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the Notice, this Court disagrees with Debtor’s interpretation of
Smith. 1In that case, a creditors’ neeting under 8341 was comrenced
in a Chapter 11 case but never expressly concluded; rather, the
trustee adjourned it indefinitely. Objections to exenption clains
were filed many nonths after the indefinite adjournnment, even

t hough FRBP 4003 requires themto be filed within thirty days after
conclusion of the 8341 neeting. Then, when the case | ater
converted to Chapter 7, another creditors’ neeting was held and the
obj ections were renewed. The Ninth Crcuit held that FRBP 2003
does not permt a 8341 neeting to be adjourned indefinitely as the
trustee purported to do, and failure to announce a continued date
within thirty days after the adjournnment neant that the neeting was
concluded on the date of adjournnent; since objections to exenption
had to be made within thirty days after conclusion, it followed
that the objections made nont hs after the adjournnment (which was
deened a conclusion) were untinely. Wth respect to conversion,
Smth states (at 477):

... Wwe turn to consider the conversion issue:
whet her the conversion of Smith's bankruptcy
froma Chapter 11 reorganization to a Chapter
7 liquidation began a new thirty-day period
for objections under Rule 4003(b). Rule
4003(b) allows as tinely filed only those

obj ections made "within 30 days after the
concl usion of the neeting of creditors held
pursuant to Rule 2003(a)." See Inre

Hal bert, 146 B.R 185, 189 (Bankr.WD. Tex.
1992). Accordingly, for the Creditors’
objections to be tinely, conversion of the
bankruptcy process from Chapter 11 to Chapter
7 woul d have to restart the tinme period in
whi ch objections nmay be filed. [f] Section
341 of the Bankruptcy Code requires the
trustee to convene a neeting of creditors
"[wWithin a reasonable tine after the order
for relief in a case under this title."
Certainly, the conversion of a case initially
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brought under Chapter 11 to a case under
Chapter 7 constitutes an order for relief
under the chapter to which the case is
converted. However, conversion does not
reset the date of the order for relief. 11
U S.C 8§ 348(a). "The purpose of section 348
is to preserve actions already taken in the
case before conversion.... To effect this
pur pose, section 348(a) establishes the
general rule that, in a converted case, the
dates of the filing, the conmmencenent of the
case and the order for relief remain
unchanged by the conversion.” In re Bell,
225 F.3d 203, 213 (2nd Cir.2000) (citations
omtted). Except for certain specifically
enunerated filing deadlines, see 11 U S.C. §
348(b) and (c), 8 348 "does not effect a
change in the date of ... the order for
relief." 11 U S.C. § 348(a). [1]
Furthernore, Rule 1019(2), which "inplenents”
§ 348's provisions on conversion from Chapter
11 to Chapter 7, In re Bell, 225 F. 3d at 209,
specifies new tine periods for a nunber of
events, see Fed. R Bankr.P. 1019(2)
(resetting Rule 3002, 4004, and 4007
deadl i nes), but none for objections to
exenptions pursuant to Rule 4003(b). See In
re Bell, 225 F.3d at 209. Readi ng Rul e
1019(2) in conjunction with 8 348 conpel s the
conclusion that § 348 generally requires the
order for relief to remain unaltered by
conversion from Chapter 11 to Chapter 7. To
the extent that Rule 1019(2) resets any
deadlines, it does so only for those
exceptions expressly enunerated in section
[sic] 88 348(b) and (c). Nei t her § 341 nor
8 702(b) (providing for the election of the
Chapter 7 trustee "[a]t the neeting of
creditors held under section 341") is anong

t hese enunerated exceptions. See In re Bell,
225 F. 3d at 214.

Debtor interprets that discussion to nean that there need be no
post - conversi on neeting under 8341, such that the requirenment of
8343 for a debtor’s attendance at a neeting held under 8341 does
not apply post-conversion. However, the reference to the date of
the order for relief not being “reset” by conversion is dicta with

respect to the issues of whether a new 8341 neeting is required
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post - conversi on, and whether a debtor is required to appear at it.
In Smith, the Ninth Grcuit addressed the foll ow ng issues:

... first, whether the indefinite “con-

ti nuance” of a Bankruptcy Code 8341(a)

‘meeting of creditors’ tolls the period

for filing objections to property clained

as exenpt under 8522(1); and second, whether

conversion of the case from Chapter 11 to

Chapter 7 triggers a new period wi thin which

to file objections to property al ready excl uded

as exenpt during the Chapter 11 proceedi ng.
Smith at 473. On those issues, Smith holds that no new opportunity
to object did arise, for the reasons explained -- Smth does not
hol d that no new creditors’ neeting need be held post-conversion,
and that was not an issue in the case. Moreover, the fact that
8348 does not “reset” the date of the order for relief does not
mean that FRBP 2003 and 8341 do not apply to a case that is
converted to Chapter 7 from Chapter 13. The Rule provides that
“the United State trustee shall call a neeting of creditors to be
hel d no fewer than 20 and no nore than 40 days after the order for
relief” -- the Code section provides that “[w]ithin a reasonabl e
time after the order for relief in a case under this title, the
United States trustee shall convene and preside at a neeting of
creditors” -- since 8348(a) provides that a conversion order
constitutes an order for relief under the new chapter, 8341 calls
for a neeting of creditors to be held within a reasonable tine
post-conversion. In other words, there are two orders for relief
in a converted case -- the first occurs when the original petition
is filed (i.e., an order for relief under the chapter specified in

the petition) -- the second occurs when the conversion order is

made (i.e. an order for relief under the new chapter) -- see, e.qg.,
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F&M Marquette National Bank vs. Richards, 780 F.2d 24 (8th Cr

1985). Accordingly, the Bankruptcy Code does require a 8341
neeting to be held after a case is converted fromone chapter to
anot her.

We turn next to Debtor’s argunents with respect to the form
of the Notice. The fact that the Notice issued by the Cerk’s
office is not an order directing Debtor to appear and does not cite
8341 in announcing the creditors’ neeting does not nean that the
nmeeting is not being held pursuant to 8341 and that Debtor is not
required to attend it as provided by 8343 -- the law is created by
t he Bankruptcy Code, not by the Clerk’s office and its notices.?

Creditor argues that the 8343 requirenment for appearance at
the creditors’ neeting held pursuant to 8341 is mandatory and not
subj ect to waiver, citing cases fromother jurisdictions. However,
t hose cases are not binding on this Court. The nore enlightened

viewis that of In re Bergeron, 235 B.R 641 (Bankr. N.D. Ca. 1999)

(“Bergeron”), recognizing that bankruptcy courts have discretion in
the matter. That case notes that, under Suprenme Court and Ninth
Circuit case law, the plain |anguage of 8343 nust govern unless it
woul d lead to results that do not conmport with the intent of the

drafters, or are absurd or inpractical. The Bankruptcy Court in

8 In any event, this Court’s decision to allow the Debtor

anot her opportunity to appear renders noot Debtor’s argunents with
respect to the adequacy of the Notice. The Court notes in this
regard that, if the U S. Trustee waited until, or close to, the
date of the April 29, 2003 continued neeting to announce that it
had deni ed Debtor’s request to appear by tel ephone, then Debtor
woul d not have known prior to then whether the U S. Trustee would
allow himto appear telephonically. This is another reason it
woul d be fairer to allow the Debtor another opportunity to appear
at a 8341 neeti ng.
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Bergeron found that, when all parts of the Bankruptcy Code
concerni ng consuner debtors are read together, it would be absurd
to construe the mandatory | anguage of 8343 to nmean that the Court
| acks any discretion to excuse appearance, because 8109 concerning
eligibility and 8727 concerni ng denial of discharge include no
requi rement of appearance at the 8341 neeting, which suggests that
Congress did not intend to “strip the bankruptcy court of al
di scretion to excuse an individual debtor’s appearance at a 8341
neeting, at |east where such appearance woul d be inpossible or
utterly pointless”. |In that case, neither the trustee nor
creditors desired to exam ne the debtor, and his wife testified
t hat her husband was too ill to appear either personally or by
tel ephone. It was undisputed that the 89 year old debtor suffered
from blindness, senile denentia, renal failure, and prostatism
requiring a catheter -- a doctor’s opinion stated that the debtor
was unable to attend and, even if acconmobdations were nade to
permt attendance, he could not testify conpetently. The Court
reasoned t hat:

It would be ironic, indeed, for Congress to

permt [the debtor] to seek chapter 7 relief

and require that he be issued a discharge,

but then to negate his ability to obtain that

relief because he is physically and nentally

unabl e to appear and be questioned under oath

at the 8341 neeting. It would be a particularly

bitter irony in this case, since no one has

expressed the slightest interest in interrogating

him | cannot inmagine that Congress intended

such an “absurd and inpracticable” result.

In this case, the Court is not prepared to waive Debtor’s

appearance at the Meeting of Creditors. However, both the

Bankruptcy Code and the FRBP are silent as to the manner in which
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such appearances nmust be nade, i.e., whether in person or by sone
alternative neans such as tel ephone or video transmission. Wth
respect to the latter alternative, nodern technol ogy offers a

met hod of appearance that is fully equivalent to a personal

appear ance, in which deneanor can be observed as well as if the

Wi tness were present in the room |Indeed, while the U S. Trustee
notes that office’ s “general policy” to require personal
appearance, it acknow edges that, in “rare” instances and “under
extraordinary circunstances”, that policy can be “relaxed” to
accomobdat e those with “legitimte” circunstances precluding

per sonal appearance, such as by permtting tel ephone appearance in
cases of disability or hospitalization. Mreover, various kinds of
non- per sonal appearances are provided for in other contexts, such
as discovery and at trial, see, respectively, Rule 30(b)(2) of the
Federal Rules of Civil Procedure (“FRCP”) (incorporated by FRBP
7030) and FRCP 43(a) (incorporated by FRBP 9017) -- indeed, nany

j udges regul arly conduct hearings or entire cal endars by appearing
tel ephonically or by video transmission. |t nakes no sense to say
that, if someone is too sick to attend a creditors’ neeting in

anot her city or across town, but well enough to appear by

t el ephone, he or she should be denied an opportunity to appear by
sone reasonabl e neans (such as tel ephone or video), particularly if
no one will be prejudiced by such nethod of appearance. Nor is it
appropriate for courts to deny debtors who absol utely cannot appear
in person the right to appear by such alternative neans on
nmoralistic grounds -- this is highlighted by those cases whi ch deny

prisoners the right to appear by other nmeans. First, people end up
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in prison for very short or |onger periods of tinme and for al
sorts of reasons with widely varying degrees of noral turpitude.
It is not logical to deprive a prisoner (perhaps with m nor
children) of the opportunity to save a house with substanti al
equity fromimedi ate foreclosure or to deny that person a
di scharge nerely because he is in prison at the nonment he needs
protection. Second, and nore inportantly, if Congress had wanted
to prevent prisoners fromfiling bankruptcy, it could have done so
-- since it did not, courts should not deny them access to
bankruptcy protection solely because they are unable to appear
personal ly at a 8341 neeting; incarceration is not anong the
grounds provided by 8727 for denial or revocation of discharge.*
Sonme persons mght argue that the case at bench is |ess
synpat heti c than even a prisoner case because Debtor has presunably
made a choice to flee the United States to avoid prosecution. But,
i f Congress had wanted to preclude such persons fromfiling
bankruptcy, it could have done that on noral, or other policy
and/ or practical grounds. Were, as here, there may be no real
reason why a tel ephone or video neeting should not suffice, under
the particular facts of this case, the courts should not elevate
the requirenent that a debtor appear at a second 8341 neeting in a
converted bankruptcy case into a noral issue. The issue is whether

it is inportant to the particular case that the debtor appear

4 There is an extensive body of statutory and case | aw
regardi ng deni al of discharge and revocation of discharge. That
body of law is applicable to Debtor’s case. |If Creditor or the

U S. Trustee had believed that Debtor was not entitled to a

di scharge, they could have filed a conplaint under 8727 to deny him
a discharge. They did not (Creditor filed a 8523 conplaint) even
after the case converted, which was |ong after he went to Canada.
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physically rather than by tel ephone or video.

Further, and of equal inportance, the Bankruptcy Code was
enacted to help creditors as well as debtors, such as by providing
for orderly and fair distribution of assets and avoi ding a stanpede
to the courthouse. It nmay well be in the creditors’ interest as
well as in a debtor’s interest for a given debtor to be in a
Chapter 13 or 7 or 11 case, even though he or she may happen to be
ill or in prison or a fugitive.® By taking a noralistic attitude
toward a debtor’s inability to appear (or if it is inpractical and
other alternative neans are available), courts will end up
puni shing creditors as well as, or even nore than debtors in many
cases. For exanple, in a case where assets are avail able but the
debt or does not appear at a mandatory creditors’ neeting, dism ssal
frequently is conpletely inappropriate. Denial of discharge for
failure to abide by court orders (if appropriate under the
particul ar circunstances) would remain a possibility and would
directly address the debtor’s wongdoing (if any) w thout harm ng
creditors by depriving them of assets.

This Court is not prepared to insert a noralistic standard
where Congress did not do so. As the Bankruptcy Court in Bergeron
noted, neither eligibility to be a bankruptcy debtor nor
entitlement to discharge is governed by 8343 requiring attendance
at 8341 neetings -- rather, they are governed by, respectively,
8109 and 8727, which include no such requirenent. Courts should

consi der the manner of appearances at 8341 neetings in the sanme way

° I ndeed, Debtors often nove to dism ss their bankruptcy
cases and are net with objections to dism ssal by creditors,
trustees, and/or the U S. Trustee.
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t hey woul d the manner of any ot her appearance, assessing the
avai |l abl e options and what is actually required under the
circunstances. In this case, Debtor lives in Canada -- it may be a
appropriate to permt himto appear by tel ephone or video

transm ssion rather than spending tinme and noney to travel to San
Jose, and that result is not necessarily altered by the particul ar
ci rcunst ances under which he is |ocated i n Canada.

As a practical matter, little or no purpose may be served by
conducting a post-conversion 8341 neeting in this case. Creditor
argues that, although extensive discovery occurred in the Chapter
13 case, none has been conducted since Debtor noved to Canada in
2001, so there is no information about current assets and
liabilities. However, Debtor correctly points out that the Chapter
7 estate consists of the assets that existed on the original
petition date in 1998, and post-conversion incone and expenses are
irrelevant in Chapter 7. The Trustee considers that it “really
isnt all that inportant to have the neeting of creditors” and it
is “probably not going to make any difference”. Three creditors
(Dezotell, Hoden, and Wagoner) who have filed a conplaint to except
their claimfromdischarge under 8523 recently filed a pleading in
connection with the pending sale of Debtor’s real property stating
that they would prefer exam ning Debtor at a 8341 neeting to using
t he Adversary Proceedi ng di scovery rul es under the FRBP, which may
or may not be a legitimate position. No one else, including the
U S. Trustee, has expressed any interest in exanm ning Debtor.
Nevert hel ess, the plain | anguage of 8343 does nake appearance

mandat ory, and cases such as Bergeron have permtted waiver only in
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extrene situations that do not apply here. Accordingly, the Court
will require Debtor to appear at a 8341 neeting, but the

ci rcunst ances of the case may warrant permtting himto appear in
sonme manner other than personally. Counsel for Debtor; the U S
Trustee; the Trustee; Dezotell, Hoden, and Wagoner; and Creditor
shoul d neet and confer concerning the manner of appearance and who
is to bear any associ ated expense -- if they cannot agree, the

di sputed i ssues should be set for hearing.® In connection with any
such hearing, all parties should address all possibilities,

i ncluding practical issues (e.g., regarding video transm ssion,

rel evant issues would include technical aspects and cost) --
further, if the parties cannot agree, Creditor should provide a
decl aration of how nmuch discovery it has already conducted in the
case, including the nunber of hours devoted to depositions of
Debt or and each wi tness (specifying the nane and nunber of hours
for each), and the nunber of interrogatories, requests for docunent

production propounded to Debtor (and others), etc.

CONCLUSI ON

For the reasons set forth above, Creditor’s notion to dismss
the Chapter 7 case is denied, wthout prejudice. Counsel for
Debtor shall submt a formof order so providing, follow ng review

as to formby counsel for the U S. Trustee, the Trustee, and

6 | f any party takes the position that Debtor should only
be permtted to appear in person, that party should also fully
address the other possibilities -- tel ephone, video transm ssion,

or other method, even if such nethods are unacceptable to that
party. Debtor should also specifically research and address the
possibility of appearing by video transm ssion as well as any ot her
met hod.
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Creditor.
Dat ed:
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